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“No criminal justice system is, or can be, perfect. Nevertheless, the manner
in which a society concerns itself with persons who may have been wrongly
convicted and imprisoned must be one of the yardsticks by which civilization is
measured.”

Justice Report on Miscarriages of Justice (1989),
The British Section of the International Commission
of Jurists
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EXECUTIVE SUMMARY

In the fall of 2002, the Federal/Provincial/Territorial Heads of Prosecutions (HOP)
Committee established a Working Group on the Prevention of Miscarriages of
Justice in response to a number of wrongful convictions that had been identified
and studied across the country. The mandate of the Working Group was to develop
a list of best practices to assist prosecutors and police in better understanding the
causes of wrongful convictions, and to recommend proactive policies, protocols
and educational processes to guard against future miscarriages of justice.

Two years later, the Working Group, composed of senior police and prosecutors
from across the country, completed and presented the Report on the Prevention of
Miscarriages of Justice (the “Report”). It was released to the public by Federal,
Provincial and Territorial Ministers Responsible for Justice on January 25, 2005.

The 165-page Report comprehensively explored common causes of wrongful
conviction. In addition, the findings and recommendations made by commissions
of inquiries into wrongful convictions throughout Canada and internationally
were collected and examined. Most importantly, the Report provided clear,
comprehensive and practical recommendations for improvements to the criminal
justice system which were designed to reduce the likelihood of wrongful
convictions.

The Ministers lauded the strong collaboration that produced the Report, viewing
it as “a clear signal that prosecutors and police take the issue of wrongful
convictions seriously.” The Canadian Association of Chiefs of Police (CACP)
issued a news release welcoming the Report and asking all police agencies to
review their policies and procedures to ensure consistency with the Report’s
recommendations. Then CACP President Edgar Macleod stated:

It is important that all players in the justice system — police,
prosecutors, the judiciary and defence bar — work together and
thereby effectively reduce the risk of wrongful convictions.

Following release of the Report, each prosecution service (federal and provincial)
conducted an in-depth review of its policies to assure compliance with the
recommendations. Several services are now adding separate chapters in their
policy manuals on preventing wrongful convictions.
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Similarly, many police forces conducted in-depth reviews of the
recommendations. As a result, a number of police departments have developed
training modules that focus on the common causes of wrongful convictions and
the best practices to prevent them in the conduct of criminal investigations.

Nationally, the Report has been cited at all levels of Court, including the Supreme
Court of Canada. The National Criminal Justice Section of the Canadian

Bar Association appreciated the Report’s “many practical suggestions” and
commended the Working Group on its recommendations. It has been studied at
conferences in several countries, and is now part of the curriculum in several law
school courses dedicated to the study of wrongful convictions.

In short, the Report has had a significant influence and has been an important
catalyst in shedding light on the causes and circumstances leading to wrongful
convictions. While such cases are mercifully infrequent, the troubling number
of Canadians convicted of crimes of which they are factually innocent has
heightened the urgent need for implementation of the Report’s recommendations.

The 2005 Report suggested that its recommendations be continually reviewed
and updated in order to incorporate developments in the law and technology

and recommendations made by subsequent commissions of inquiry. It was
recommended that, at a minimum, a full review should take place five years after
the Report’s publication.

Even before the Report was released by Ministers, the HOP Committee did indeed
establish a permanent committee on the prevention of wrongful convictions.

The Subcommittee generally meets twice a year to share information and best
practices, and the latest developments, educational activities, cases and emerging
issues. It reports to the HOP Committee at each of its twice-yearly meetings.
Thus, there now exists an established network of senior police and prosecution
officials with expertise in these issues, which meets regularly to discuss best
practices on the prevention and detection of wrongful convictions.

One of the Subcommittee’s major projects has been the completion of this updated
Report.

As will be seen in this update, the prevention of miscarriages of justice remains
an overarching goal in criminal justice. The format of this update mirrors the
original report: it provides a summary of developments in the law and reports
on efforts to implement the 2005 recommendations. Those recommendations are
re-examined in light of events over the past six years and, where appropriate,
modifications are suggested. It also highlights international developments since
2005 and summarizes the key findings of Canadian commissions of inquiry held
since the 2005 Report.
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The update canvasses the latest information on the most important causes of
wrongful convictions, as described in the 2005 Report, including tunnel vision;
eyewitness mis-identification; false confessions; use of in-custody informers; and
inappropriate use of forensic evidence and expert testimony. Each of these issues
is discussed in the context of what has been learned since 2005, through research
and commissions of inquiry, for example.

For example, the update notes that following a recommendation in the 2007
Report of the Commission of Inquiry into Certain Aspects of the Trial and
Conviction of James Driskell, all Canadian jurisdictions have conducted reviews
in different forms of their use of hair microscopy evidence to determine if any
cases should be reopened, as occurred in Manitoba. The most formal reviews were
in Ontario and British Columbia.

Importantly, since release of the 2005 Report, the Subcommittee has been able
to track developments across the country in relation to the issue of preventing
wrongful convictions. It is pleased to report that one of the most important
developments as a result of the 2005 Report has been the focus of all justice
system participants on education.

As set out in Chapter 10, there has been a phenomenal level of educational activity
among police and prosecutors about the causes of wrongful convictions. Today
there is a higher level of awareness than ever before among Canadian police and
prosecutors about the causes of wrongful convictions and what can be done to
prevent them, as the issue of wrongful convictions has achieved an unprecedented
prominence in discussions at the highest level of police and prosecution
organizations. Education about the phenomenon of miscarriages of justice is now
a staple of training for rookie and senior officers and prosecutors alike.

There is now a wealth of resources available to police and prosecutors on
wrongful convictions. For example, a select list of Web sites is attached at
Appendix A. Through this Subcommittee and its expert members, it is now clear
that Canadian police, prosecutors and even the judiciary know where to turn for
information and expertise on wrongful convictions.

That said, of great concern is that in this era of fiscal restraint and new pressures
on the justice system, there is a danger that this promising new level of activity
will inevitably diminish. Thus the central message of this report must be the need
for continued vigilance.
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The Subcommittee strenuously urges a continuing national commitment at a
senior level to focus attention on the issue of wrongful convictions. The HOP
Committee, federal, provincial and territorial governments and the Canadian
Association of Chiefs of Police can sustain and support this initiative. Much
progress has been made in understanding and addressing the causes of wrongful
conviction. But “victory” cannot be claimed until the risk of a factually innocent
person being convicted of a crime in Canada is eliminated — continued vigilance
and much work remains to be done to reach that important goal. Innocent lives
depend on it.

The Subcommittee does not believe it is necessary to conduct another five-

year review. However, the Subcommittee will continue to monitor police and
prosecution activities and continue to act as an advocate for change and concerted
action in this area. It believes it would be more useful to issue reports on specific
issues as they arise rather than to conduct another complete review. And it is
recommending a national conference, following on the success of “Unlocking
Innocence: An International Conference on Avoiding Wrongful Conviction,”

held in Winnipeg in 2005, to canvass the developments over the past five years,
together with the latest issues in relation to wrongful convictions.

The 2005 Report stated that it “should not be viewed as a beginning or a starting
point, but as another stop along a well-established road.” As this update illustrates,
much progress has been made along that road. Nevertheless, the Subcommittee
recognizes that, as a quintessentially human endeavor, the investigation and
prosecution of crime brings with it the possibility of error. Therefore, constant
awareness of the risk factors common in wrongful conviction cases and continued
vigilance by key criminal justice players in guarding against them is crucial to
ensuring the integrity of the criminal justice system. The human cost of one
wrongful conviction cannot be tolerated. Our society cannot afford to let justice
fail.
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CHAPTER 1 - INTRODUCTION

In the fall of 2002, the Federal/Provincial/Territorial Heads of Prosecutions
Committee established a Working Group on the Prevention of Miscarriages of
Justice in response to a number of wrongful convictions that had been identified
and studied across the country. The Working Group was given the mandate

to develop a list of best practices to assist prosecutors and police in better
understanding the causes of wrongful convictions, and to recommend proactive
policies, protocols and educational processes to guard against future miscarriages
of justice.

Two years later, the Working Group, composed of senior police and prosecutors
from across the country, completed and presented the Report on the Prevention
of Miscarriages of Justice." It was released to the public by Federal, Provincial
and Territorial Ministers Responsible for Justice at their annual meeting on
January 25, 2005.

The 165-page Report comprehensively explored common causes of wrongful
conviction, including tunnel vision, faulty eyewitness identification and
testimony, the phenomenon of false confessions, the use of in-custody informers,
the limits of forensic evidence, and the frailties of “expert” testimony. The
findings and recommendations made by commissions of inquiries into wrongful
convictions throughout Canada and internationally were collected and examined.
Most importantly, the Report provided clear, comprehensive and practical
recommendations for improvements to the criminal justice system which were
designed to reduce the likelihood of wrongful convictions.

The Ministers lauded the strong collaboration that produced the Report, viewing
it as “a clear signal that prosecutors and police take the issue of wrongful
convictions seriously.” Every prosecution service across the country provided its
prosecutors with a summary of the Report. The Canadian Association of Chiefs of
Police (CACP) issued a news release welcoming the Report and asking all police
agencies to review their policies and procedures to ensure consistency with the
Report’s recommendations.” Then CACP President Edgar Macleod stated:

1 Hereafter referred to as the 2005 Report.

2 Atits 2006 annual meeting, the CACP passed a resolution recommending that the Report
be adopted by all CACP member police agencies and that the recommendations specific to law
enforcement be endorsed and implemented.
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It is important that all players in the justice system — police,
prosecutors, the judiciary and defence bar — work together and
thereby effectively reduce the risk of wrongful convictions.

Nationally, the Report has been cited at all levels of Court, including the Supreme
Court of Canada, the Ontario Court of Appeal,® Ontario Superior Court of Justice,*
Quebec Superior Court,’ British Columbia Provincial Court® and Manitoba
Provincial Court.” It has been studied at conferences in several countries, and is
now part of the curriculum in several law school courses dedicated to the study of
wrongful convictions.

Following release of the Report, each prosecution service (federal and provincial)
conducted an in-depth review of its policies to assure compliance with the
recommendations. For example, the Federal Prosecution Service (now Public
Prosecution Service of Canada) amended several chapters of its Deskbook

to incorporate the findings of the Report. In Ontario, the Attorney General
established the Ontario Criminal Conviction Review Committee (OCCRC) to
advise and develop proactive strategies to prevent miscarriages of justice and

to look into specific allegations of wrongful convictions. Also in Ontario, the
Justice Excellence portfolio was created to, among other things, develop Crown
policy and an education plan to ensure Ontario prosecutors have the most current
understanding of issues contributing to potential wrongful convictions. The Office
of the Attorney General in New Brunswick established the Prevention of Wrongful
Convictions Committee. In Alberta, the Standing Committee on Prosecutions and
Enforcement (SCOPE) established a sub-committee to review the Report and
recommend to what extent the recommendations should be implemented by police
and prosecution services in Alberta. Several services are now adding separate
chapters in their policy manuals on preventing wrongful convictions

Similarly, many police forces conducted in-depth reviews of the
recommendations. The Vancouver Police Department (VPD), for example,
developed a half-day training module titled “Preventing Wrongful Convictions
through Excellence in Investigations” that is taught as part of its Investigators’
Program. The module is entirely focused on the common causes of wrongful
convictions and the best practices to prevent them in the conduct of criminal
investigations. The Calgary Police Service created an e-learning module on
Miscarriages of Justice, which is mandatory for all members to complete.

3 Hill v.Hamilton-Wentworth (Regional Municipality) Police Services Board, (2005) 33 C.R.
(6th) 269 (Ont. C.A.), affirmed [2007] S.C.R. No. 129.

4 R.v. Gonsalves [2008] O.J. No. 2711; 56 C.R. (6th) 379 (Ont.S.C.)

5 Réjean Hinse c. Procureur Général du Quebec et Procureur Général du Canada, 500-05-
032707-976.

6 R.v. Leach [2006] B.C.J. 3616.

7 R.v. Wirffel, (2006) 221 Man.R. (2d) 277.
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In his detailed review of the recommendations,® Professor Christopher Sherrin
observed that the Report included “very commendable and enlightened
recommendations that will, if followed, lead to more accurate fact-finding

and determinations of guilt and innocence.” Sherrin observed that one of the

most positive aspects of the Report was its very existence: “The fact that the
prosecutorial arm of the criminal justice system would devote significant time and
energy towards the prevention of miscarriages of justice can only be applauded.”

He concluded:

The Report on the Prevention of Miscarriages of Justice is a highly
welcome document that should make a positive contribution to the
fight against wrongful convictions. Indeed, some of the available
criticisms are over what it does not include rather than what it
does. However these omissions are important and the remaining
imperfections must be addressed. The Report has the chance

to become a key standard by which the actions of police and
prosecutors are judged. Amendments are necessary to make sure
that it is worthy of that designation.

The National Criminal Justice Section of the Canadian Bar Association
appreciated the Report’s “many practical suggestions” for achieving the goal
of avoiding miscarriages of justice and commended the Working Group on its
recommendations.

The Supreme Court of Canada cited the Report in the important case of Hill v.
Hamilton-Wentworth Regional Police Services Board,’ where it observed that
“even one wrongful conviction is too many, and Canada has had more than
one. Police conduct that is not malicious, not deliberate, but merely fails to
comply with standards of reasonableness can be a significant cause of wrongful
convictions.”

In short, the Report has had a significant influence and has been an important
catalyst in shedding light on the causes and circumstances leading to wrongful
convictions. While such cases are mercifully infrequent, the troubling number
of Canadians convicted of crimes of which they are factually innocent has
heightened the urgent need for implementation of the Report’s recommendations.

8 Christopher Sherrin, Comment on the Report on the Prevention of Miscarriages of Justice
(2007) 52 C.L.Q. 140. University of Western Ontario.
9 Hill, supra.
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The 2005 Report suggested that its recommendations be continually reviewed
and updated in order to incorporate developments in the law and technology

and recommendations made by subsequent commissions of inquiry. It was
recommended that, at a minimum, a full review should take place five years after
the Report’s publication.

As will be seen in this update of the 2005 Report, the prevention of miscarriages
of justice remains an overarching goal in criminal justice. The format of this
update mirrors the original report: it provides a summary of developments in
the law and reports on efforts to implement the 2005 recommendations. Those
recommendations are re-examined in light of events over the past six years and,
where appropriate, modifications are suggested.

An important theme that was emphasized in the 2005 Report was vigilance by
all justice system participants in seeking to prevent wrongful convictions from
occurring. It stated:

Everyone involved in the criminal justice system must be
constantly on guard against the factors that can contribute to
miscarriages of justice and must be provided with appropriate
resources and training to reduce the risk of wrongful convictions.
Indeed, the Working Group believes that individual police officers
and prosecutors, individual police forces and prosecution services,
and indeed the entire police and prosecution communities, must
make the prevention of wrongful convictions a constant priority.'

There now exists a higher level of awareness than ever before among Canadian
police and prosecutors about the causes of wrongful convictions and what can
be done to prevent them. The issue of wrongful convictions has achieved an
unprecedented prominence in discussions at the highest level of police and
prosecution organizations. Through the Federal/Provincial/Territorial Heads of
Prosecutions Subcommittee on the Prevention of Wrongful Convictions, there
is now a network of senior police and prosecution officials with expertise in
these issues, which meets regularly to discuss best practices on the prevention
and detection of wrongful convictions. As set out in Chapter 10, there has been
a phenomenal level of educational activity among police and prosecutors about
the causes of wrongful convictions. New recruits and veterans alike now receive
regular training on the factors that contribute to wrongful convictions.

10 2005 Report, p. 154
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The 2005 Report stated that it “should not be viewed as a beginning or a

starting point, but as another stop along a well-established road.”'" As this

update illustrates, much progress has been made along that road. Nevertheless,
the Subcommittee recognizes that, as a quintessentially human endeavor, the
investigation and prosecution of crime brings with it the possibility of error.
Therefore, constant awareness of the risk factors common in wrongful conviction
cases and continued vigilance by key criminal justice players in guarding against
them is crucial to ensuring the integrity of the criminal justice system. The human
cost of one wrongful conviction cannot be tolerated. Our society cannot afford to
let justice fail.

11 Ibid., p. 3.
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CHAPTER 2 - INTERNATIONAL REVIEW

I. INTRODUCTION

The disturbing truth is that wrongful convictions are an international phenomenon.
The 2005 Report included a summary of a review of the international studies

and inquiries on wrongful convictions by Bruce A. MacFarlane, Q.C., a former
deputy Attorney General of Manitoba and currently a law professor at the
University of Manitoba.'? The Report noted that some problems, themes and
mistakes arise repeatedly in these wrongful conviction cases, regardless of where
the miscarriage of justice occurred. These errors relate to the conduct of police,
Crowns, defence lawyers, judges and forensic scientists, and they are not confined
to proceedings in the courtroom. Following his review of international studies

in the United States, Britain, Australia and New Zealand during the past century,
MacFarlane concluded that “chilling and disconcerting” patterns and trends' as
well as scientific developments, such as DNA, have forced Anglo-based criminal
justice systems to “grapple with the stark reality... that wrongful convictions have
occurred on a significant scale.”™

II. INTERNATIONAL DEVELOPMENTS SINCE 2005

Since the 2005 Report, there have been numerous initiatives, reports, inquiries and
legislative reforms at the international level related to the prevention of wrongful
convictions. The United States has emerged as the leader in this field, and has
become the international centre of knowledge and expertise,'” largely through its

12 The paper on which the summary is based is entitled: “Convicting the Innocent: A Triple
Failure of the Justice System” (2006) 31 Manitoba Law Journal 403. Mr. MacFarlane updated
some of the key issues in the paper for the 2008 Inquiry into Pediatric Forensic Pathology in
Ontario. The updated paper is called “Wrongful Convictions: The Effect of Tunnel Vision and
Predisposing Circumstances in the Criminal Justice System.” It can be accessed at http://www.
goudgeinquiry.ca.

13 Ibid., p.406.

14 Ibid.

15 For a recent overview of wrongful convictions in the United States, see the comprehensive
article by Jon B. Gould and Richard A. Leo, “One Hundred Years Later: Wrongful Convictions
After a Century of Research” (2010) 100 Journal of Criminal Law and Criminology, No. 3,
University of San Francisco Law Research Paper, No. 2010-28. The authors analyze the research
into wrongful convictions during the past century, identify the lessons learned, and point to fruitful
areas deserving of future research and attention. Among the salient points the authors make is

that, unless criminal justice players, policy makers and politicians are open to the findings of
researchers and act on the lessons learned from decades of study into the causes of wrongful
convictions, the research will be nothing more than an academic exercise. In addition, see Brandon
L. Garrett, Convicting the Innocent: Where Criminal Prosecutions Go Wrong, (Cambridge,
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New York-based Innocence Project. The following discussion is not meant to be
exhaustive but rather to provide a window into the array of international initiatives
and cases related to wrongful convictions since the publication of the 2005 Report.

A. United States

The Innocence Project is a national litigation and public policy organization
founded in 1992 and associated with the Benjamin N. Cardozo School of

Law of Yeshiva University in New York City. It assists prisoners who can be
proven innocent through DNA testing but also works to reform the criminal
justice system to prevent wrongful convictions.'® By May 2011, the Project

was reporting 271 post-conviction DNA exonerations in the United States;

about 70 per cent of those exonerated were people of color. The Project has
identified eyewitness misidentification as the single greatest cause of wrongful
convictions nationwide, indicating that it plays a role in more than 75 per cent of
the convictions overturned through DNA testing. Unverified or improper forensic
science contributed to the wrongful conviction in more than 50 per cent of DNA
exonerations. In about 25 per cent of DNA exonerations, innocent defendants
made incriminating statements, falsely confessed or pleaded guilty, and in more
than 15 per cent of wrongful convictions that were overturned by DNA testing, an
informant or jailhouse snitch testified against the defendant, the project reports.!’

The Innocence Project is a wealth of information, studies, research'® and statistics
concerning the causes of wrongful convictions, ongoing cases and exonerations,
as well as initiatives across the United States designed to reduce and overturn
wrongful convictions. For example, its web site contains information concerning
legislative initiatives both nationally and at the state level aimed at reducing
wrongful convictions. The Project has developed model legislation in various
areas that it makes available online for review by jurisdictions that are considering
legislative reforms to help prevent wrongful convictions, such as changes aimed at
preventing eyewitness misidentification and false confessions.

Mass.: Harvard University Press, 2011). Another notable book recently published in the U.S.

is an examination of the Central Park Jogger case. Author Sarah Burns seeks to understand the
convictions and imprisonment of five black and Latino teenagers, who confessed to the 1989 rape
and beating of a woman in Central Park, quickly recanted, but ended up serving their complete
sentences before another man confessed to the crime and was connected to it by DNA testing. See
Sarah Burns, The Central Park Five (New York: Alfred A. Knopf, 2011).

16 There is a network of similar organizations across the United States and in Canada, the UK,
Ireland, Australia and New Zealand, but none of them has the stature of the New York-based
Innocence Project referred to above, founded by Barry C. Scheck and Peter J. Neufeld.

17 The figures in this paragraph come from the web site of the Innocence Project, which was
accessed on 19/05/11. See http://www.innocenceproject.org.

18 For example, in July 2009, the Innocence Project released a report concerning eyewitness
misidentification called: Reevaluating Lineups: Why Witnesses Make Mistakes and How to
Reduce the Chance of a Misidentification. The report discusses reforms that have already been
implemented in some states.
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Different levels of government have introduced significant legislative reforms
designed to reduce wrongful convictions since the publication of the 2005 Report.
For example, in February 2011, Virginia Senator Jim Webb introduced the
National Criminal Justice Commission Act of 2011. Among other things, it would
create a national commission composed of experts from across the criminal justice
system to examine all aspects of the criminal justice system in the United States."”
Innocence Project representatives have expressed hope that the commission will
examine the causes of wrongful convictions and recommend improvements to
help prevent them.

A dozen states, including New York, Texas, Florida, California, and Virginia, have
also created commissions, sometimes referred to as innocence commissions, to
examine cases of wrongful convictions and to recommend reforms as a result of
them. While the state commissions vary in structure and mandate, they all serve
as vehicles to enable states to review cases of wrongful convictions, identify the
causes and recommend reforms to prevent future cases.?

The Innocence Commission for Virginia, for example, has done a comprehensive
study aimed at reducing the risk of wrongful convictions in that state. In March
2005, it released a major study entitled “A Vision for Justice: Report and
Recommendations Regarding Wrongful Convictions in the Commonwealth

of Virginia.”?' More recently, in 2008, the New York State Bar Association
established a Task Force on Wrongful Convictions, bringing together jurists,
prosecutors, defence lawyers, members of law enforcement, government

groups, other criminal justice practitioners and academics, to examine wrongful
conviction cases from across the state and to make recommendations. The Bar
Association’s Final Report was issued in April 2009, outlining a course of action
for the State of New York to prevent future wrongful convictions.?? In June 2010,
the Louisiana Legislature directed its State Law Institute to study and make
recommendations regarding changes to the law and to explore other issues relating
to the finality and accuracy of criminal convictions. The Institute is to report its
findings and recommendations to the legislature by January 2013.

19 The federal Justice For All Act of 2004 became law in October 2004. This Act includes

the Innocence Protection Act, which among other things, enables federal inmates to petition a
federal court for DNA testing. It also encourages states to enact measures to preserve evidence
and make post conviction DNA testing available to inmates. Regarding ongoing reform in this
area in the United States, see in particular Brandon L. Garrett, Convicting the Innocent: Where
Criminal Prosecutions Go Wrong, (Cambridge, Mass.: Harvard University Press, 2011), Chapter 9,
“Reforming the Criminal Justice System.”

20 Information about these commissions is available on the Innocence Project web site at: http://
www.innocenceproject.org.

21 The report can be accessed at http://www.icva.us.

22 This final report is available on the web site of the New York State Bar Association at: Attp.//
www.nysba.org.
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North Carolina was the first state to create a commission to investigate claims of
actual innocence by convicted persons. The North Carolina Innocence Inquiry
Commission investigates cases where new evidence of complete factual innocence
has emerged since conviction. The eight-member commission was created in

2006 and began operating in 2007. It has reviewed hundreds of innocence claims
and conducted multiple hearings. On February 17, 2010, Gregory Taylor was

the first person to be exonerated by this unique process. Mr. Taylor was declared
innocent by a panel of three judges after serving 17 years for a murder that he

did not commit. The Commission is separate from the appeals process. A person
exonerated by the Commission process is declared innocent and cannot be retried
for the same crime. Most claims are initiated by the convicted person, but many
come from a friend or a family member of the convicted person. Claims may be
initiated by a witness, victim, law enforcement officer, defense attorney, or anyone
that has new information about evidence of innocence.”

Other major initiatives are under way in various states throughout the United
States. For example, in June 2010, a special master appointed by New Jersey’s
top court called for a major overhaul of the legal standards for the acceptance of
eyewitness testimony in court. The opinion of retired judge Geoffrey Gaulkin
was released publicly in a 64-page report on June 21, 2010, following an unusual
hearing on eyewitness identification science and law. Among its findings, the
report concluded that the test used by 48 states and the federal courts to determine
the reliability of eyewitness testimony is flawed and inadequate, and should be
replaced.? Barry Scheck, co-director of The Innocence Project, characterized the
report as the “most extensive record to date on the scientific and legal standards
that should be applied to eyewitness evidence.”” The report findings could

serve as a blueprint for other states that wish to revamp witness identification
protocols and the rules regarding the use of such evidence in court. The report was
precipitated by the 2004 conviction of Larry Henderson, who was sentenced to

11 years in prison for reckless manslaughter and weapons possession relating to a
fatal shooting in January 2003. Henderson challenged the photo line-up procedure
used in his case because the police had failed to follow state guidelines for
conducting such procedures. The appeal court agreed and ordered a new hearing
based on the admissibility of the photographic identification of Henderson. Prior
to that hearing, the state appealed and the New Jersey Supreme Court ordered a
full-scale inquiry into witness identification procedures used by the police.*

23 http://www.innocencecommission-nc.gov/.

24 The report can be found on the Innocence Project web site, supra, under press releases.
25 Press Release by the Innocence Project, “Special Master Appointed by NJ Supreme Court
Calls for Major Overhaul of Legal Standards for Eyewitness Testimony,” Innocence Project
Website, supra.

26 Innocence Project Website, supra.
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In the area of forensic science, the National Academy of Sciences released a
comprehensive report in February 2009, called Strengthening Forensic Science
in the United States: A Path Forward.*” The report advocated significantly
strengthened oversight, research and support so that forensic science can be more
reliable in identifying perpetrators of crime, protecting the wrongly accused

and ensuring public safety. The Academy also recommended the creation of

an independent, science-based federal entity that would direct comprehensive
research and evaluation in the forensic sciences, establish scientifically validated
standards and oversee their national application. The report was released by a
group of scientific and legal experts after two years of study and public hearings.

Finally, in September 2010, the U.S. Department of Justice’s National Institute
of Justice conducted a two-day workshop to examine alternative international
practices to prevent and correct wrongful convictions. The purpose of the
workshop was to hear how other countries, as well as states and counties in the
U.S., are handling wrongful convictions and to determine possible best practices
that could be adapted for the U.S. system to prevent and correct wrongful
convictions. The multidisciplinary expert working group brought together U.S.
and international researchers, academics, advocates, law enforcement and legal
practitioners. The workshop addressed the needs for research, research gaps
and new potential research areas in the field of wrongful convictions in light of
international best practices.?®

B. Britain

While Britain has several Innocence Projects, these organizations are less
established than the Innocence Project in the United States. Thus, the Criminal
Cases Review Commission remains the focal point in Britain for cases involving
potential miscarriages of justice. It is the independent public body established

in 1997 to investigate possible miscarriages of justice in England, Wales and
Northern Ireland. In fact, the CCRC was the first statutory body in the world
created to examine possible wrongful convictions and to refer cases to the appeal
court where necessary.”” The Commission determines whether convictions or
sentences should be referred to a court of appeal. The Commission referred 31
cases to various courts, but most to the Court of Appeal for England and Wales,
during 2009/2010, received 932 applications, and had 406 cases under review

at the close of the year. Of the 30 cases heard by the appeal courts involving

29 individuals, 17 resulted in quashed convictions and six others in sentence

27  Strengthening Forensic Science in the United States: A Path Forward (Free Executive
Summary) http://www.nap.edu/catalog/12589.html.

28 The report is available at: http://nij.gov/nij/topics/courts/sentencing/international-perspective-
on-wrongful-convictions.pdf.

29 Criminal Cases Review Commission Annual Report and Accounts 2009/2010 (London: The
Stationary Office), Introduction, p. 10, at: http://www.ccrc.gov.uk.
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variance.*® In total, including the 31 referrals in 2009/2010, the Commission has
referred 454 cases out of the 11, 871 cases closed between 1997 and March 31,
2010. That is an overall referral rate of 3.8 per cent.’!

One of the most recently publicized cases of wrongful conviction in Britain is
that of Warren Blackwell. Mr. Blackwell spent more than three years in prison
for a sexual assault he did not commit before the Commission’s investigation and
referral led to the quashing of his conviction by the Court of Appeal in 2006.°
New evidence regarding the reliability of the complainant, her propensity to
make false allegations, and whether in fact she was assaulted at all, were issues
on appeal.** As the CCRC notes in its 2009/2010 annual report, the Independent
Police Complaints Commission subsequently conducted an inquiry into the
matter and was critical of the original police investigation and the handling of the
prosecution.** The report cites, among other shortcomings of the police, its failure
to disclose information of subsequent false allegations by the complainant.*

Mr. Blackwell consistently denied his guilt; he twice sought leave to appeal his
conviction and sentence but was refused.*

The case of Sean Hodgson is another British case that has been the subject of
attention in recent years. The CCRC referred his case to the Court of Appeal in
March 2009. As the CCRC reported in its 2008/2009 annual report, he was freed
from prison after serving 27 years for the 1981 murder of Teresa De Simone after
DNA tests exonerated him. In another recent case, Barry George spent seven
years in prison before being acquitted in July 2008 following his re-trial for the
murder of prominent broadcaster Jill Dando. The Court of Appeal had quashed
the original conviction following a referral by the Commission.’” The Commission
had referred the case to the Court of Appeal on the grounds that new evidence
called into question the firearms discharge evidence at trial and the significance of
that evidence.

30 Ibid., Section Three Casework, pp. 25-26.

31 Ibid., Section Three Casework, Referrals, p. 21.

32 R.v. Blackwell [2006] EWCA Crim 2185.

33 Ibid., at para. 6.

34 Criminal Cases Review Commission Annual Report and Accounts 2009/2010 (London: The
Stationary Office), Chair’s Foreword, p. 6, at: http://www.ccrc.gov.uk. The Independent Police
Complaints Commission Report is available through the IPCC web site at: http://www.ipcc.gov.uk.
35 Independent Police Complaints Commission Report concerning complaints made by Mr.
Warren Blackwell against officers from Northamptonshire Police (“Blackwell Investigation”). See,
for example, paras. 238-240 and 268-278 of the redacted for publication copy available on the
IPCC web site at: http://www.ipcc.gov.uk.

36 Ibid.,p. 6

37 Criminal Cases Review Commission Annual Report and Accounts 2008/2009 (London: The
Stationary Office), Chair’s Foreword, http://www.ccrc.gov.uk. See also R. v. Hodgson [2009]
EWCA Crim 490 and R. v. George [2007] EWCA Crim 2722.
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Despite these referrals, there has been a growing chorus of criticism of the
Commission. For example, Michael Naughton, director of the Innocence Network
UK and a senior law lecturer at Bristol University, has published a collection

of essays on the Commission, in which he concludes that the CCRC “is not the
solution to the wrongful conviction of the innocent.””*® The Commission, which
has about 100 employees, has also seen its budget cut in recent years.

Among other significant developments, Britain has taken steps to strengthen the
quality of its forensic science services to the criminal justice system through the
establishment in 2007 of a Forensic Science Regulator within the Home Office.
The goal of this body is to establish and enforce quality standards for forensic
science used in the investigation and prosecution of crime. The Regulator is
advised and supported by the Forensic Science Advisory Council, which is a
multi-disciplinary group including professionals within the forensic science
community and other criminal justice professionals, such as judges, prosecutors,
defence counsel and the police.*

However, in December 2010, the Home Office announced that it would shut by
March 2012 the Forensic Science Service (FSS), which provides forensic science
services to the police forces and government agencies of England and Wales but
which it said had been losing 2 million pounds a month. Ministers said they hoped
that large parts of the operation could be sold off to the private sector before the
government-owned company is wound up. Thirty-three leading forensic scientists,
including Professor Sir Alec Jeffreys, who pioneered DNA fingerprinting, signed a
public letter condemning the move.*

C. Australia

In Australia, a number of significant public inquiries have been released since
2005 concerning wrongful conviction cases, and another review is under way.

1. Farah Abdulkadir Jama

Farah Abdulkadir Jama received more than $500,000 (Australian dollars) in
compensation from the Victorian state government in 2010 for his wrongful rape
conviction and incarceration based on contaminated DNA evidence. In May
2010, Victoria released the report of former Justice F.H.R. (Frank) Vincent into
Mr. Jama’s 2008 wrongful conviction and imprisonment. A young Somali man,

38 Naughton, M (Ed.). The Criminal Cases Review Commission: Hope for the Innocent? (Great
Britain: Palgrave Macmillan, 2009).

39 This is discussed in more detail in Chapter 9, “Forensic Science and Expert Testimony.”

40 http://www.telegraph.co.uk/science/science-news/8227706/Justice-system-threatened-by-
closure-of-Forensic-Science-Service.html.
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he spent 15 months in prison before his conviction was set aside and an acquittal
entered by the Court of Appeal.*! Mr. Jama had been convicted on the basis of

a single piece of DNA evidence, which scientists attributed to him, based on an
exceptionally high level of mathematical probability.* The verdict against Mr.
Jama was set aside after it came to light that the swab and slide were collected
in the same unit and by the same doctor as forensic samples taken from another
woman, who had had sexual contact with Mr. Jama. Vincent concluded that the
sample taken from the alleged rape victim may have been contaminated.*” *“ I
have concluded that the possibility that there was a transference of a microscopic
amount of material containing the DNA of Mr. Jama from B. (the first woman)
to a swab and slide obtained in the examination of M. (the second woman)

as a consequence of the presence and examination of the two women in an
environment where that might easily have occurred is quite high.”*

2. Mallard Inquiry

Andrew Mallard received $3.25 million (Australian dollars) from the West
Australian government in 2009 in compensation for his 1995 wrongful conviction
for the murder of Pamela Lawrence, who died of extensive head wounds after
being bludgeoned to death in her jewelry shop. Mr. Mallard, who was homeless
at the time of the murder and a petty thief, was in the area at the time, and had

no alibi. No forensic link was ever established between him and the crime scene
but Mr. Mallard, who suffered from mental illness, made various inculpatory
statements to police and eventually admitted to police that he had hit Mrs.
Lawrence with a wrench. He later said he had not murdered Mrs. Lawrence.

He was charged with her murder following a two-month police investigation,
convicted after a jury trial and sentenced to life in prison. Mr. Mallard
unsuccessfully appealed to the Court of Criminal Appeal of Western Australia. He
petitioned for clemency after serving eight years but the Court of Criminal Appeal
dismissed the appeal.

Mr. Mallard had served 12 years of his life sentence before the Australian High
Court quashed his conviction in 2005 and ordered a new trial.*> There were
various issues in the appeal, including the unreliability of his admissions during
three police interviews, only one of which was recorded. The lack of disclosure of
relevant information was also a significant issue.*® Following the court ruling, the
Crown did not proceed with a new trial due to changes to the law regarding the

41 See the Report: Inquiry into the Circumstances that Led to the Conviction of Mr. Farah
Abdulkadir Jama, p. 9. The report can be found online at The Department of Justice web site for
the State of Victoria in Australia, http://www.lawreform.vic.gov.au.

42 Ibid.

43 Ibid., p.10

44 Ibid., p. 24.

45  Mallard v. The Queen [2005] HCA 68.

46  Ibid.
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admissibility of interviews that had not been video-recorded.*” Mr. Mallard was
released from prison in 2006.

A subsequent review by the police exonerated him and pointed to another killer,
Simon Rochford. Mr. Rochford was serving a sentence for the murder of his
girlfriend at the time. He was found dead in his cell the morning after he was
named in the media as a new suspect in the Lawrence case. A coroner’s inquest
later determined he had committed suicide.

The West Australian Corruption and Crime Commission subsequently launched
an inquiry into the investigation and prosecution of Mr. Mallard and released its
report in 2008.* The inquiry made findings of misconduct against two police
officers involved with the murder investigation, as well as findings of misconduct
against the Deputy Director of Public Prosecutions who had prosecuted Mr.
Mallard at his 1995 trial. The findings against the /bid. police officers included
causing witnesses to alter their statements and reports, and failing to disclose
prior statements and the results of forensic tests to the Crown. The Commission
also found that the Crown had engaged in misconduct by failing to disclose to the
defence the results of forensic tests related to the possible murder weapon and

by also conducting the trial on the basis that the murder weapon was a wrench as
drawn by the accused, when in fact the Crown knew that the pattern of some of
the injuries was not consistent with the murder weapon being a wrench.*

3. Leanne Holland

In May 2010, the Queensland Police launched an inquiry into the September

1991 murder of 12-year-old schoolgirl Leanne Holland. It is described as a
comprehensive review of the case, involving four senior police officers.”® Graham
Stafford, who was the boyfriend of Holland’s older sister at the time, was
convicted of the murder by a jury in 1992, on the basis of circumstantial evidence,
and sentenced to life. He maintained his innocence. Mr. Stafford twice appealed to
the Queensland Court of Appeal but both appeals were dismissed.

47  See the Corruption and Crime Commission Report on the Inquiry Into Alleged Misconduct by
Public Officers in Connection with the Investigation of the Murder of Mrs. Pamela Lawrence, the
Prosecution and Appeals of Mr. Andrew Mark Mallard, and Other Related Matters. This report can
be accessed at: http://www.ccc.wa.gov.au/Publications/Reports. The West Australian Innocence
Project and news reports also provide information about this case. The Innocence Project can be
accessed at http://www.innocenceprojectwa.org.au/andrew  mallard.html.

48  Ibid.

49  Corruption and Crime Commission Report, supra, , pp. 163-165. See also some discussion
of the Mallard case in Lynne Weathered , “Does Australia Need A Specific Institution to Correct
Wrongful Convictions?” (2007) Vol. 40, Number 2, The Australian and New Zealand Journal of
Criminology, 179 at 187-188.

50 The re-investigation was still ongoing as of May 2011.



16

Fall 2011

Two applications for special leave to the High Court of Australia also failed. Mr.
Stafford was released on parole in 2006.

In April 2008, in an unusual second request for a pardon, the Queensland Attorney
General referred the case to the Court of Appeal. The Court of Appeal quashed Mr.
Stafford’s conviction in December 2009, ordering a new trial. The concerns of the
Court focused on a finding that Mr. Stafford had not received a fair trial because
the jury was misled in a material way regarding the case that could fairly be made
out by the Crown.’! In March 2010, the Crown decided not to re-try Mr. Stafford,
who had served his sentence in any event. Key circumstantial evidence had been
called into question over the years, largely through the work of a criminologist
and a former police officer and private investigator, who wrote a book about the
case.” The defence team also challenged the reliability of forensic evidence used
to estimate the time of death. The case generated a lot of media interest over the
years.>

4. Roseanne Catt

Roseanne Catt is seeking compensation from the New South Wales Government
for her 1991 conviction. She served 10 years in prison after being convicted of
malicious wounding, administering poison to endanger life and conspiracy to
commit the murder of her ex-husband. The case was re-opened at the request of
the Attorney General after fresh evidence came to light. An investigation revealed
that Ms. Catt’s ex-husband and the police officer in charge of the case were close
friends. There was evidence to suggest she had been framed. A witness came
forward and confessed to giving false evidence against Ms. Catt because of threats
from the investigating police. In 2005, the New South Wales Court of Criminal
Appeal quashed six of the convictions against her, including the convictions for
soliciting the murder of her ex-husband and endangering his life by attempting to
administer a noxious substance. The Court ordered Ms. Catt to be re-tried on five
of the convictions, including those of soliciting his murder, but acquitted her of the
charge of possessing a pistol without a licence for which she had already served
her sentence.* In the judgment, McClellan AJA considered fresh evidence and
held that, inter alia, there was evidence regarding unreliable civilian witnesses.
Justice McClellan also found that there was evidence regarding the propensity

of an investigating police officer to secure the conviction of Ms. Catt by means
that might include the manufacture or arranging for the giving of evidence known
to be false, and fresh evidence implicating the police officer in the creation of
evidence by planting a revolver.

51 R v. Stafford [2009] QCA 407. See, for example, the discussion at paras. 140-150.

52 Graeme Crowley and Paul Wilson: Who Killed Leanne Holland? One girl’s murder and one
man s injustice, (Sydney: New Holland Publishers, 2007).

53 Stafford, supra.

54  Regina v. Catt [2005] NSWCCA 279.
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Justice McClellan held that it was up to the DPP to decide if a new trial should
take place. The Crown did not re-try Ms. Catt. Ms. Catt had almost fully served
her prison sentence and was about four months away from her release on parole.>
Ms. Catt has always maintained she was the victim of a conspiracy and has written
a book entitled Ten Years, which documents her story.>

D. New Zealand

New Zealand has also documented cases of wrongful convictions,”” and has
established an Innocence Project,’® similar to those in other countries. The Project
investigates possible cases of wrongful convictions in New Zealand and is also a
member of the Innocence Network.”

In addition, in 2006, Sir Thomas Thorp, a retired New Zealand High Court judge,
completed a two-year-study called Miscarriages of Justice, concerning the nature
and incidence of miscarriages of justice in that country.®® His research included a
review of 53 applications to the Justice Ministry claiming miscarriages of justice
from 1995 to 2002. Sir Thorp concluded that 26 per cent of them raised issues that
required investigation.®'

55 For a full appreciation of the facts and evidence in this case, the 156-page decision should be
carefully reviewed.

56 More information about Catt can be found on the Innocence Project web site for West
Australia at http://www.innocence projectwa.org.au. Another wrongful conviction case recently

in the news is that of Darryl Beamish, who was awarded $425,000 (Australian dollars) from the
Western Australian government in 2011 for the 15 years he spent in prison for the 1959 murder

of a rich socialite. He was 18 at the time of the murder, convicted and sentenced to death. His
sentence was later commuted to life. His appeal was dismissed and a subsequent application

for special leave to appeal to the High Court was also dismissed. Serial killer Eric Edgar Cooke
confessed to the crime in 1963 and was hanged in 1965; nevertheless Beamish's subsequent appeal
and special leaves for appeal were also dismissed. Mr. Beamish ended up serving his sentence until
being released on parole. The Court of Appeal, while acknowledging that the case against Beamish
was very strong, set aside Mr. Beamish's conviction in 2005 in part on the basis of fresh evidence
in the form of a confession by Cooke just prior to his 1964 execution. See Beamish v. The Queen
[2005] WASCA 62 (1 April 2005).

57 The case of Mike Silva, who served 285 days in prison after being wrongly convicted of
arson in 2004, is discussed on the Innocence Project New Zealand web site at http://www.victoria.
ac.nz/ipnz. The Court of Appeal quashed the conviction in 2005; Silva was formally discharged in
2007. The New Zealand government also announced in May 2011 that it would pay compensation
to Phillip Johnston and Jaden Knight for their wrongful convictions and imprisonment in 2004

for arson. Their convictions were quashed by the Court of Appeal in 2005 and re-trials ordered.
Johnston was found not guilty during a re-trial in 2006. Evidence that came to light after the re-
trial revealed that neither man was responsible. Knight was discharged in 2007 before his re-trial
began. Both men had spent almost 10 months in prison.

58 See web site address, ibid.

59 Information about the Innocence Network can be found on its web site at: http:/www.
innocencenetwork.org.

60 This paper is available for purchase from the New Zealand Legal Research Foundation.

61 Phil Taylor, New Zealand Herald News, January 21, 2006.
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One of the most recently-publicized wrongful conviction cases in New Zealand
was the 2005 rape conviction of 33-year-old Aaron Farmer, who was awarded
$351,575 (New Zealand dollars) in compensation in 2011.% Mr. Farmer spent
more than two years in prison before the Court of Appeal quashed his conviction
in 2007 and ordered a new trial. The Court found that the Crown’s case rested
almost entirely on the accuracy of the complainant’s identification of her attacker,
and that Mr. Farmer’s trial lawyer had failed to contact and call a potential alibi
witness.* During the trial, the complainant, who had picked Mr. Farmer as the
assailant after being shown a photo montage of eight photographs, testified during
her evidence-in-chief that she was 90 per cent sure he was the assailant.®* Mr.
Farmer was discharged in April 2008 before the second trial after DNA testing,
which was not available at the time of the original trial, confirmed that he was not
the perpetrator. The complainant was also unwilling to give evidence at a re-trial.
The Crown chose not to proceed with a new trial.®

62 New Zealand Government press release, 14 April 2011. The Government also released
cabinet papers and a report concerning the case.

63 R.v. Farmer [2007] NZCA 229 at paras. 4, 63-72.

64  Ibid., at para. 18.

65 The New Zealand government has released publicly redacted cabinet documents in relation to
the case.
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CHAPTER 3 - CANADIAN COMMISSIONS OF
INQUIRY

Recent Canadian commissions of inquiry continue to uncover and denounce the
now recognizable themes that are often present when innocent people have been
imprisoned for crimes they did not commit.

The importance of these case-specific inquiries cannot be overstated — they have
helped to enlighten all justice system participants, and indeed the public at large,
that miscarriages of justice are a part of our justice system and not as rare as
previously believed. More importantly, they point to a number of converging
themes that must be addressed in efforts to prevent miscarriages of justice in
Canada. The reports are cautionary tales for all justice participants and are
required reading for those who would prevent these sad histories from repeating
themselves.

Since the 2005 Report, four Commissions of Inquiry have issued their reports.

The Lamer Commission of Inquiry Pertaining to the Cases of: Ronald Dalton,
Gregory Parsons, Randy Druken

In June 2006, the Government of Newfoundland and Labrador released the report
of the Right Honourable Antonio Lamer, former Chief Justice of the Supreme
Court of Canada, into the cases of Gregory Parsons, Ronald Dalton and Randy
Druken.5¢

66 On December 15, 1989, Ronald Dalton was convicted following a jury trial of second degree
murder in the death of his wife Brenda. Twelve days later, he filed a notice of appeal but his case
was not heard by the Court of Appeal until January 1998 — some eight years later. The murder
conviction was overturned and a new trial ordered. On June 24, 2000, Dalton was acquitted at his
second trial. Lamer’s mandate was limited to inquiring into why it took eight years for Dalton’s
appeal to be heard by the Court of Appeal.

Gregory Parsons was convicted in February 1994 of second degree murder in the death
of his mother Catherine Carroll. On December 3, 1996, the Court of Appeal overturned his
conviction and ordered a new trial. On January 26, 1998, testing confirmed that DNA found at the
murder scene was not Parsons’. A few days later, a stay of proceedings was entered on the murder
charge. On November 5, the Crown called no evidence and Parsons was acquitted. Brian Doyle, a
childhood friend and former next-door neighbor, was subsequently charged and convicted of the
murder.

Randy Druken was convicted on March 18, 1995 of murdering Brenda Young and
sentenced to life imprisonment, with no eligibility for parole for 14 years. The only direct evidence
linking him to the murder was the testimony of a jailhouse informant. On August 10, 1998, the
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The Report®” made more than 40 recommendations on all aspects of the criminal
justice system, from legal aid to police investigations to Crown culture.

The report is available at http://www.justice.gov.nl.ca/just/publications/
lamerreport.pdf.

Report of the Commission of Inquiry into Certain Aspects of the Trial and
Conviction of James Driskell

In February 2007, the Manitoba Government released the report of the
Commission of Inquiry into Certain Aspects of the Trial and Conviction of James
Driskell, % headed by the Honourable Patrick LeSage, former Chief Justice of the
Ontario Superior Court of Justice.

On June 14, 1991, Mr. Driskell was convicted of the first-degree murder of Perry
Harder and sentenced to life imprisonment without eligibility for parole for 25
years.

On March 3, 2005, the federal Minister of Justice quashed his conviction and
ordered a new trial. The same day, the Government of Manitoba stayed the murder
charge.

In his report, Commissioner LeSage concluded there had been a number of
“serious breaches of basic disclosure obligations at an institutional level”®® which
contributed to the miscarriage of justice suffered by Mr. Driskell. “It is not in
serious dispute that Driskell was incarcerated for 13 years, one month and seven
days for a crime for which he was wrongfully convicted.””

informant sent a statement to the Minister of Justice alleging that he had been coerced to give false
testimony by members of the Royal Newfoundland Constabulary and Crown prosecutors. The
Director of Public Prosecutions asked the Ontario Provincial Police to conduct an independent
investigation into these allegations. The report of the OPP investigation outlined a prolonged
pattern of deceit on the part of the informant, including his faulty testimony at Druken’s trial.

The informant was charged, convicted and sentenced to a five-year prison term for the attempt to
obstruct justice.

In light of the OPP report, the RNC arranged for forensic testing which revealed the
presence of a male other than Druken at the scene of the murder. On June 17, 1999 the Court of
Appeal allowed an application to introduce fresh evidence and ordered a new trial. In light of the
OPP report on the informant and the DNA evidence, the RNC launched a second investigation
into the murder. As a result a stay of proceedings was entered on August 20, 2000 and a third RNC
investigation was launched. The stay expired one year later.

67 The Lamer Commission of Inquiry Pertaining to the Cases of: Ronald Dalton, Gregory
Parsons, Randy Druken (2006), hereafter referred to as the Lamer Inquiry Report.

68 Hereafter referred to as the Driskell Inquiry Report.

69  Driskell Inquiry Report, p. 112

70 Ibid., p. 1
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Commissioner LeSage made a series of recommendations relating to police note-
taking, post-conviction disclosure, unsavoury witnesses, direct indictments, hair
microscopy evidence, and the use of stays of proceedings.

The report is available at http://www.driskellinquiry.ca/pdf/final report jan2007.
pdf.

Commission of Inquiry into the Wrongful Conviction of David Milgaard

In September 2008, the Government of Saskatchewan released the Report of the
Commission of Inquiry into the Wrongful Conviction of David Milgaard.”

In 1970, Mr. Milgaard was convicted of non-capital murder for the 1969 slaying
of nurse’s aide Gail Miller in a snow-covered Saskatoon alley. On December

28, 1988, Mr. Milgaard applied to the Minister of Justice for a review of his
conviction pursuant to then section 690 of the Criminal Code. On February 27,
1991, the Minister of Justice dismissed Mr. Milgaard’s first application, but after
a second application, the Governor in Council referred the case to the Supreme
Court of Canada on November 28, 1991.

On April 14, 1992, after the Supreme Court recommended to the Minister of
Justice that she set aside the conviction and direct that a new trial be held, the
Minister directed that a new trial should be held for Mr. Milgaard. On April 16,
1992, the Attorney General of Saskatchewan entered a stay of proceedings on that
indictment. DNA evidence eventually exonerated Mr. Milgaard and was used to
convict Larry Fisher of the murder of Gail Miller. Mr. Milgaard was eventually
compensated $10 million.

In February 2004, the Government of Saskatchewan called a commission of
inquiry into Mr. Milgaard’s wrongful conviction, headed by Mr. Justice Edward P.
MacCallum of the Alberta Court of Queen’s Bench.

The Inquiry ran from January 2005 to December 2006, sitting a total of 191
hearing days. In total, 114 witnesses were called and over 3,200 documents were
introduced in evidence.

The Commissioner made 13 recommendations, dealing with issues such as the
retention of trial exhibits and police and prosecution files, statements taken from
young persons, compensation of the wrongfully convicted, and the secrecy of jury
deliberations.

71 Hereafter referred to as the Milgaard Inquiry Report.
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The report is available online at http://www.milgaardinquiry.ca/.

Inquiry into Pediatric Forensic Pathology in Ontario

In October 2008, the Government of Ontario released the report of the Inquiry into
Pediatric Forensic Pathology in Ontario.”

The Inquiry, headed by Mr. Justice Stephen Goudge of the Ontario Court of
Appeal, made 169 recommendations to improve the pediatric forensic pathology
system in Ontario.

The Inquiry was appointed in April 2007 after the Office of the Chief Coroner of
Ontario released the results of a review into 45 cases of suspicious child deaths
between 1991 and 2002 where forensic pathologist Dr. Charles Smith either
performed the autopsy or provided an opinion as a consultant.

In 20 cases, a panel of internationally respected experts in forensic pathology
did not agree with the opinions given by Dr. Smith in a written report or court
testimony, or both. In a number of these cases, the experts felt that Dr. Smith
“had provided an opinion regarding the cause of death that was not reasonably
supported by the materials available for review.” Twelve of those cases had
resulted in criminal convictions, and one in a finding of “not criminally
responsible.”

The Inquiry’s mandate was to conduct a systemic review and an assessment of the
policies, procedures, practices, accountability and oversight mechanisms, quality-
control measures, and institutional arrangements of pediatric forensic pathology in
Ontario from 1981 to 2001 as they relate to its practice and use in investigations
and criminal proceedings. The Commissioner was to make recommendations to
address systemic failings and restore and enhance public confidence in pediatric
forensic pathology in Ontario.

The Inquiry heard 47 witnesses, conducted 16 roundtable meetings, and reviewed
36,000 documents.

Commissioner Goudge concluded that there was “failed oversight” at all levels:
“The oversight and accountability mechanisms that existed were not only
inadequate to the task but were inadequately employed by those responsible for
using them.””

72  Hereafter referred to as the Goudge Inquiry Report.
73 Goudge Inquiry Report, p. 20
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Since the release of the report, the Ontario Court of Appeal has heard several
appeals in cases in which Dr. Smith testified and quashed at least five convictions.

The report is online at: http://www.attorneygeneral.jus.gov.on.ca/inquiries/
goudge.

The following chart compares the key recommendations made by the four recent
inquiries, as well as the three reports discussed in the 2005 Report. As well, each
of the following chapters reproduces those inquiry recommendations relevant to
the subject discussed in the chapter.”

The purpose of this report is clearly not to respond to each and every inquiry
recommendation, nor is the Subcommittee necessarily endorsing them simply by
reproducing them. However, these recommendations serve as a useful point of
departure for discussion and have been carefully considered in the Subcommittee’s
deliberations. As well, in many jurisdictions, much has been done to respond to,
and implement, these recommendations and that too is highlighted in each chapter.

74 A recently-published book by Gary Botting, Wrongful Conviction in Canadian Law
(Markham: Butterworths LexisNexis, 2010), examines each of the recommendations of the seven
inquiries and analyzes them under the following headings:

. Commentary

. Rationale

. Cross-reference (to other inquiry recommendations)
. Action taken

. Incorporated into legislation?

. Incorporated into policy?

. Caselaw

The book also contains the recommendations of the 2005 Report.
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RECOMMENDATIONS BY COMMISSIONS OF

INQUIRIES

1. Forensic Evidence

MORIN7>

* Limitations on Forensic
evidence has to be appreciated
by all the parties in a court
proceeding and explained to
the jury

* Forensic material should be
retained to allow for replicate
testing

* Scientists should be working
to challenge or disprove a
hypothesis rather than to
prove one

» Defence should have access
to forensic experts

 Scientists should be trained
in testifying so their evidence

isn’t misinterpreted

SOPHONOW?®

* All reasonable tests should
be performed on the evidence
(duty on Prosecution and
Police)

DRISKELL

e “Positive” conclusions should
be reviewed and verified by
another medical examiner

Different examiner should
be used to guard against
“confirmation bias”

Microscopic hair evidence
should be received with great
caution and when received,
jurors should be warned of
the inherent frailties of such
evidence.

* Where hair microscopy
evidence remains admissible,
any conclusions should be
expressed in “exclusionary”
rather than “inclusionary”
terms

* Judges must scrutinize the
proposed evidence and weigh
its probative value against its
prejudicial effect

75 The Commission On Proceedings Involving Guy Paul Morin, http://www.ontla.on.ca/library/

repository/mon/10000/201163.pdf (hereafter referred to as the Morin Inquiry Report).

76  The Inquiry Regarding Thomas Sophonow (hereafter referred to as the Sophonow Inquiry

Report), http://www.gov.mb.ca/justice/publications/sophonow/index.html?/
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1. Forensic Evidence (cont’d)

GOUDGE

* Professionalization of
forensic pathology through
legislative change, forensic
pathology education, training
and certification; recruitment
and retention of qualified
forensic pathologists; and
adequate, sustainable funding
to grow the profession.

Reorganize the Ontario
Forensic Pathology Service,
reorganize relationships and
strengthen service agreements
between OFPS and regional
units, teamwork between
forensic pathologists.

Forensic pathologists rather
than pediatric pathologists
should take the lead in
criminally suspicious cases.

Expand the number of
pediatric forensic pathologists
as quickly as possibly.

Create Registry of
Pathologists, consisting of
“approved” pediatric forensic
pathologists to conduct all
criminally suspicious cases.

Pathologists must recognize
the limits of their expertise,
be aware of the dangers of
being misinterpreted, and
effectively communicate
their opinions and confidence
levels within the criminal
justice system.

* Enhance oversight,
accountability and quality
control / assurance
through clear lines of
responsibility for oversight
and accountability, an
institutional commitment
to quality, development of
a peer review process, and
external standards and review
mechanisms.

¢ Current best practices
guidelines for forensic
pathologists, as developed
since 2001, should be
followed and developed
further.

» A Code of Practice and
Performance Standards to
reflect a consensus on how
levels of confidence should be
calculated.

* Specially trained and
educated police officers,
the creation of a Crown
Child Homicide Team, and
increased Legal Aid tariffs
for defense counsel with the
necessary skills to defend
pediatric death cases.

 Regular joint courses for
Crown and defense counsel
for education in forensic
pathology and law school
courses in basic scientific
literacy and the interaction of
science and the law.
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1. Forensic Evidence (cont’d)

GOUDGE (cont’d)

* Judges should be
continuously educated on
and vigilantly exercise their
gatekeeper roles: defining
the limits of the expertise
and confining the witness’s
testimony to it and ensuring
that all evidence meets the
test of threshold reliability.

* Development of a Code of
Conduct for expert witnesses
who testify in criminal cases.

» The Province of Ontario

e Coroners should receive

training on cultural issues,
particularly surrounding
death, to facilitate the
performance of their
responsibilities.

MILGAARD

e Dedicated medical

examiner’s facilities should
be established in one or
more major centers where
autopsies in cases of sudden

death would be performed by
qualified forensic pathologists
in the service of the province

should provide adequate
resources to ensure coronial
and forensic pathology
services in Northern Ontario.

2. In-Custody (Jailhouse) Informants

MARSHALL"’ SOPHONOW

* Prohibited except in
rare circumstances (e.g.,

e Limited use

LAMER kidnapping where witness
knows whereabouts of
* Recommendations from the Victim)
Sophonow Report should
be incorporated into Crown
Policy Manual

77 Royal Commission on the Donald Marshall, Jr., Prosecution (hereafter referred to as
the Marshall Inquiry Report), http://www.gov.ns.ca/just/marshall inquiry/ docs/Royal%20
Commission%?200n%20the%20Donald%20Marshall%20Jr%20Prosecution_findings.pdf.
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2. In-Custody (Jailhouse) Informants (cont’d)

DRISKELL

» Recognition of the fact that their evidence may be suspect

* Policies should be revised to specifically provide that all benefits
requested, discussed, or provided or intended to be provided at any time
in relation to any “central” witness be recorded and disclosed

a) Prosecution procedure for using in-custody informers

MORIN

* Crown policy should reflect
dangers of such evidence

* Reliability of evidence is key
(lists 13 criteria on assessing
reliability

LAMER

* Recommendations from
Sophonow should be applied

SOPHONOW

3 criteria from Morin are

focused on: [(1) information
could only be known by one
who committed the offence;
(2) information is detailed and
revealing; (3) confirmed by
police investigation as correct
and accurate] AND the other
10 are also noted

(b) Jury warning

MORIN

* Warning stronger than a
Vetrovec should be given

LAMER

* Recommendations from
Sophonow should be applied

SOPHONOW

* Very strong direction as to the

unreliability of the evidence
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3. Police

a) Training of Officers

MARSHALL

* More intensive training for
cadets involved with high
profile crimes

* Training should be monitored
by parties outside the police
force

* Evaluation of investigative
capabilities

* Training with respect to
sensitivity on visible minority
issues

MORIN

* Setting of minimum standards
respecting initial and on-
going training

SOPHONOW

» Attendance at annual lecture/
course for all officers on
tunnel vision

DRISKELL

* Policies and steps taken in
August 2006 by the Canadian
Association of Chiefs of
Police in regard to the
prevention of miscarriages of
justice are recommended

LAMER

* Policies and protocols
should be established to
assist officers in obtaining
independent expertise

* Policing standards should
be developed with respect
to qualifications, initial and
ongoing training and criminal
investigation

* Provide improved training on
note taking
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(b) All interviews conducted with suspects should be
video/audio-taped

MARSHALL DRISKELL

* Recommended * Recommended

MORIN LAMER

* Recommended * Recommended

* If not videotaped, trial judge * (field interviews should be
can draw negative inference audio-taped)

SOPHONOW MILGAARD

* Recommended * Recommended

* If not videotaped, general rule
is should be inadmissible

(c) Police should be encouraged to videotape interviews with witnesses
whose testimony may be challenged in court

MORIN SOPHONOW

* Recommended * Interviews with Alibi
witnesses should be video/
audio taped and inadmissible
if not transcribed

* Training for police interview
techniques to enhance
reliability

LAMER MILGAARD

* Recommended * Recommended
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(d) Special care to be given for certain categories of witnesses when
interviewing

LAMER

* An expert should be “on-call”
to assist in the interviewing of
child witnesses

MARSHALL

* Recommended for youth or
mentally unstable witnesses/
suspects

SOPHONOW

* Recommended for youth or
mentally unstable witnesses/
suspects

(e) Alibi witnesses: officers other than officers involved in investigation
of Accused should investigate alibi of accused

SOPHONOW

* Recommended

MORIN

* Recommended

(f) Avoidance of tunnel vision

MORIN

* Education of police officers
on how to identify and avoid
tunnel vision

+ Status of investigating officers
should not be elevated for
pursuing “best” lead/suspect

SOPHONOW

» Attendance at annual lecture/
course for all officers on
tunnel vision

MILGAARD

* Mandatory sharing of
investigation reports between
all police forces assisting in
major cases

* Reports should be directed
to file manager to become
part of the major case
management file
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(g) Use of polygraphs

MORIN

* Police should be instructed as to the proper use and limitations of

polygraphs

SOPHONOW

» Not a substitute for a full and

complete investigation

e Caution must exercised to

ensure that too much reliance

is not placed on results and
that the investigation is not
misdirected as a result

* Polygraph test should always

be videotaped

e Must NOT be conducted

after an interview with an
investigator

* Investigator must not fulfill

role as polygraph examiner

(h) Limited Use of Criminal Profiling

MORIN

* Police should use as an investigative tool only

(i) Must be a comprehensive and consistent retention policy for police

notebooks

MORIN

* Notebooks should be easily
located

* Ultimate goal should be
towards computerization

LAMER

e Recommended

SOPHONOW

* Notebooks should not be
stored by individual officers

* Should be stored by the
municipality (might be
preserved on microfiche)

» Kept for 20-25 years
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(i) Must be a comprehensive and consistent retention policy for police
notebooks (cont’d)

DRISKELL MILGAARD

* Recommended * Indictable offence cases:
Notebooks in original form
should be retained for a year,
then scanned into permanent,
secure electronic record

* (Disclosure to Crown of all
information relating to the
investigation whether relevant
or not)

(j) Preservation of exhibits

MILGAARD

* In all homicide cases, all trial * In all indictable offences
exhibits capable of yielding cases, documentary exhibits
forensic samples should be should be scanned and stored
preserved for a minimum of electronically
10 years. (Convicted persons
should be given notice SOPHONOW
of impending destruction
allowing for applications for * Exhibits should be kept for 20
extensions.) years

(k) Eye Witness Identification

SOPHONOW

* Lays out additional procedure for live line-up identification
* Lays out additional procedure for photo-pack line-up identification

« Strong and clear directions to jury on frailties of eye-witness
identification

» Expert evidence on accuracy of eye-witness identification should be
readily admitted
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(1) Missing person investigations

MORIN

* Police should be mindful that it may escalate into major crime
investigation and must take appropriate measures to preserve evidence

* Lists proper procedure to employ in a body site search

(m) Note Taking

MORIN

* Implement a province wide
policy for police note taking
and note keeping. Financial
and other resources must
be provided to ensure that
officers are trained to comply
with such policies;

* Policies should be established
to better regulate the contents
of police notebooks and
reports. In the least, such
policies should reinforce
the need for a complete and
accurate record of interviews
conducted by police, their
observations, and their
activities;

* There should be a
comprehensive and consistent
retention policy for notes and
reports. Original notes must
be retained to enable their
examination by the parties at
trial and their availability for
ongoing proceedings;

A policy should establish
practices to enable counsel
and the police themselves to
easily determine what notes
and reports do exist;

The pages of all notebooks,
whether standard issue or not,
should be numbered;

Policies should be clarified,
and enforced, respecting the
location of notebooks;

The use of the standard issue
“3” by “5” notebook should
be revisited by all police
forces. It may be ill suited to
present day policing;

The computerization of police
notes must be the ultimate
goal towards which police
forces should strive;
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(m) Note Taking (cont’d)

MORIN (cont’d)

* Policies should be established
to better regulate the contents
of police notebooks and
reports reinforcing the
need for a complete and
accurate record of interviews
conducted by police, their
observations, and their
activities.

* Policies should be established
to ensure real supervision
of note taking practices,
including spot auditing of
notebooks.

LAMER

» Adopt and incorporate
the recommendations for
interviewing, note-taking and
statement-taking as outlined
in the Morin Inquiry Report.

4. Crown

LAMER

* Crown Policy should include
direction on when withdrawal
of charges, stays of
proceedings, and elections to
call no evidence and request
an acquittal, are appropriate

DRISKELL

* In the context of s. 696 cases,
if “stay” is to be used, the
decision should be made
personally by the Attorney
General

(a) Training

MARSHALL

* Programs to identify and reduce system discrimination




The Path to Justice: Preventing Wrongful Convictions

(a) Training (cont’d)

MORIN

e Crown should be educated on
identification and avoidance
of tunnel vision

* Evidence of other suspects
should be revisited

LAMER

* Senior Crowns should mentor
junior Crowns on matters
relating to critical analysis
of evidence and the limits of
Crown advocacy

DRISKELL

* Senior Crowns should foster
critical thinking in their
younger counterparts

MILGAARD

» Crown attorneys should be
educated regarding tunnel
vision and should avoid
leaving the impression that
they are heavily interested in
a case on a personal level

(b) Strength of evidence

MORIN

* Crown duty not to raise
evidence that is reasonably
considered to be untrue

LAMER

* Director of Public
Prosecutions should establish
a failsafe system to ensure
the evidence in every major
case is critically assessed
by a Crown attorney, at the
latest, upon completion of the
preliminary inquiry

* Crown Policy should be in
place to guard against Crown
calling inherently unreliable
evidence.

SOPHONOW

» Will render trial unfair if
Crown raises prejudicial
issues without adequate
evidence

DRISKELL

* Direct indictment only where
exceptional circumstances
justify such a procedure (due
to the loss of opportunity for
accused to test the Crown’s
case)

» Accused’s counsel should be
invited to make submissions
to the Attorney General in
cases where there has not
been a preliminary inquiry
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(¢) Interviewing Techniques

MORIN

* Lists criteria for increasing
reliability of interviews
including taping of interviews

LAMER

* Crown Policy should
provide clear guidelines for
the interviewing of child
witnesses

(d) Crown advocacy

MORIN

* Crowns should be trained
on limits of crown advocacy
including being prevented
from appealing jury acquittal

DRISKELL

* Experienced Crown attorneys
should foster critical thinking
and independence in younger
counterparts

LAMER

* Crown Policy should provide
clear guidelines as to the
limits of Crown advocacy

* Senior Crowns should mentor
junior Crowns relating to
appropriate limits of advocacy

(e) Crown disclosure

MARSHALL

e Amendments to Criminal
Code re: disclosure

MORIN

e Creation of committee to
review and discuss disclosure
issues
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(e) Crown disclosure (cont’d)

DRISKELL

¢ Paramount

* Recommended that pre-
trial disclosure policy be
extended to include post-trial
disclosure.

* Revised policy must
incorporate a procedure by
which Manitoba Justice
receives this information from
the police and then discloses
it to the accused or counsel

5. Lack of independent review of wrongful convictions

MARSHALL

* Independent board to review
wrongful convictions

MORIN

* Independent board to review
wrongful convictions

SOPHONOW

* Independent board to review
wrongful convictions

LAMER

* Independent review of the
Office of the Director of
Public Prosecutions with a
view to ensuring that “Crown
culture” that contributes
to wrongful convictions is
eliminated

DRISKELL

* Where person comes
forward claiming a wrongful
conviction, Manitoba Justice
should direct an independent
external review of the case

MILGAARD

* Independent board to review
wrongful convictions

» Review agency would report
directly to the Court of
Appeal of the province or
territory which registered the
conviction

» Complaints to police calling
into question the safety of a
conviction should be referred
to the Director of Public
Prosecutions
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6. Relationship between Crown and Defence

MORIN

* Provincial government should
provide funding for criminal
bar to discuss relevant issues

SOPHONOW

+ Atmosphere of suspicion as
between crown and defence
bar should be alleviated by
regular meetings to discuss
issues

LAMER

¢ A Criminal Justice Committee
should be established to
identify problems, engage
in dialogue and to seek
improvements to the
administration of justice on an
ongoing basis

7. Lack of disclosure of Alibi defence

MORIN

* Legislative amendments
should be made to permit
an accused’s exculpatory
statement made upon arrest in
certain conditions

SOPHONOW

* Disclosure by the defence
should be within a reasonable
time

8. Lack of sensitivity of the Criminal Justice System to

visible minorities

MARSHALL

 All levels of the Administration of Justice (Judiciary, Counsel,
Corrections, etc) should make efforts in this regard

* Creation of separate community controlled Justice system for Aboriginal
peoples
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9. Treatment of the accused

MORIN

* Person charged with crime should be treated neutrally in court

10. Jury Charge

MORIN

¢ Jury should be cautioned that
evidence may be coloured by
the criminal charges or other
external factors such as the
notoriety of the case

SOPHONOW

¢ Jury should be cautioned
with respect to eye-witness
fallibility and unreliability of
in-custody informants

11.

Limited powers of the Court of Appeal

MORIN

* Court of Appeal should be
allowed to entertain “lurking
doubt” when deciding
whether to set aside a
conviction

* “Fresh evidence” powers of
the Court of Appeal should be
expanded/changed

LAMER

* Rules of the Court of Appeal
should be reconsidered with a
view to authorizing the Court
to intervene sooner
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12. Procedure in laying of charges

MARSHALL

» Sets out additional recommendations for Police and Crown

13. Lack of clarity of public interest considerations

MARSHALL

* Lists criteria related to the public interest with respect to continuing a
prosecution

14. Amendments to the Criminal Code

LAMER MILGAARD

* Amendments to permit jurors * Amendments to allow for
to be interviewed, subject academic inquiry into jury
to stringent conditions, by deliberations with a view to
commissioners conducting gathering evidence of the
inquiries into wrongful extent to which jurors accept
convictions, should be and apply instructions on the
pursued admissibility of evidence.

. (Amendments to s. 9 of the

: Amendment‘ o raise the Canada Evidence Act should
t}}resh'old crlterlpn for ' then be considered)
directing a verdict of acquittal
should be pursued
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15. Judiciary

LAMER

* When vacancies occur in superior courts, the Chief Justices and the
Minister of Justice should be vigilant in identifying the need for criminal
law experience and expertise

* Chief Justices must be cautious in the assignment of judges to complex
criminal trials

16. Compensation

MILGAARD

* Factual innocence as sole criteria for paying compensation is unduly
restrictive. Door should not be closed for lack of proof of factual
innocence.
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CHAPTER 4 - TUNNEL VISION

I. INTRODUCTION

Tunnel vision distorts the perception of evidence. It is one of the contributors to
wrongful convictions and is seldom caused by malice. It is “insidious””® and may
infect police, prosecutors, and judges.

Tunnel vision has been described as ... a single-minded and overly narrow

focus on a particular investigative or prosecutorial theory, so as to unreasonably
colour the evaluation of information received and one’s conduct in response to
the information.”” When evidence is incorrectly “filtered” a biased approach
develops.*® Quite often this is “reinforced” as police and prosecutors assigned to
a case interact without critically assessing the evidence or testing the investigative
theory.®! The results can be devastating.

A wrongful conviction forces the justice system to seek answers. The tunnel
vision “malaise”® infects police and prosecutors in different places, and at
different times. Institutional pressure on the police to solve the crime and various
pressures on prosecutors to win those cases can lead to flawed conclusions.®

The prosecutor’s role must be well understood by the community and the justice
system participants, including, most importantly, the prosecutor.

A prosecutor must never over-reach to obtain a conviction. Evidence gathered
by the police must be scrupulously evaluated and assessed to confirm it meets
evidentiary rules for admissibility. The prosecutor’s quasi-judicial function
“excludes any notion of winning and losing.”* Prosecutors must be fair. They
must have courage, exercise contrarian thinking, and be able to make unpopular

78  Sophonow Inquiry Report, “Investigation of Suspects”, p. 37.

79 Morin Inquiry Report, Volume 1, Chapter 3, p. 479.

80 Melvyn Green, “Crown Culture and Wrongful Convictions: A Beginning” (2005) 29 C.R.
(6th), 262 at 269.

81  Lamer Inquiry Report, p.71.

82 Ibid., p.71.

83  Keith A. Findley & Michael S. Scott, “The Multiple Dimensions Of Tunnel Vision in
Criminal Cases,” (2006) Wisconsin Law Review, 291 at pp. 327-330. See also “Wrongful
Convictions: The Effect of Tunnel Vision and Predisposing Circumstances in the Criminal Justice
System,” http://www.attorneygeneral.jus.gov.on.ca/inquiries/goudge/policy research/index.html,
where Bruce MacFarlane comments at p.14 on “[T]he hydraulic pressure of public opinion, and
media commentaries, to charge swiftly and then secure a conviction”

84  Boucher v .The Queen, [1955] S.C.R. 16.
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decisions.® Prosecutors “may have to poke and prod the investigators to ensure
that they were not afflicted by tunnel vision. Hard questions must be asked and
firm measures taken to ensure the integrity of the administration of justice.”¢

Tunnel vision and noble cause corruption are closely related. Once the police are
convinced they have identified the perpetrator then dubious investigative practices
may be utilized to achieve their ends.?’

Prosecutors, too, may be susceptible to the same systemic factors which can result
in tunnel vision such as: public pressure, a weak circumstantial case, relying

on questionable evidence, maligning a suspect who is a societal outcast or a
member of a minority, close association with the investigative police team, and the

improper use of prosecutorial practices to achieve the desired outcome.*

I1. 2005 RECOMMENDATIONS

The following practices should be considered to assist in deterring tunnel vision:

1. Crown policies on the role of the Crown should emphasize the quasi-
judicial role of the prosecution and the danger of adopting the views and/or
enthusiasm of others. Policies should also stress that Crowns should remain
open to alternate theories put forward by defence counsel and other parties.

2. All jurisdictions should consider adopting a “best practice,” where feasible
given geographic realities, of having a different Crown Attorney prosecute
the case than the Crown Attorney who advised that there were grounds to
lay the charge. Different considerations might apply with mega-cases.

3. Injurisdictions without pre-charge screening, charges should be scrutinized
by Crowns as soon as practicable.

4. Second opinions and case review should be available in all areas.
5. There should be internal checks and balances through supervision by senior

staff in all areas with roles and accountabilities clearly defined and a lead
Crown on a particular case clearly identified.

85  Lamer Inquiry Report, pp.136-137.

86  Robert J. Frater, “The Seven Deadly Prosecutorial Sins” (2002) 7 Can. Crim.L.Rev. 209

at 218.

87  See MacFarlane, “Wrongful Convictions: The Effect of Tunnel Vision,” supra, at pp. 20-26
where he suggests using the term “noble cause distortion” in place of “noble cause corruption”
since there is no deliberate attempt to thwart the cause of justice.

88  Lamer Inquiry Report, pp.71, 136.
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6. Crown offices should encourage a workplace culture that does not
discourage questions, consultations, and consideration of a defence
perspective by Crown Attorneys.

7. Crowns and police should respect their mutual independence, while
fostering cooperation and early consultation to ensure their common goal of
achieving justice.

8. Regular training for Crowns and police on the dangers and prevention of
tunnel vision should be implemented. Training for Crown Attorneys should
include a component dealing with the role of the police, and training for
police should include a component dealing with the role of the Crown.

I11. CANADIAN COMMISSIONS OF INQUIRY SINCE
2005

a) The Lamer Commission of Inquiry Pertaining to the Cases of: Ronald
Dalton, Gregory Parsons, Randy Druken (2006)

A. Gregory Parsons

Less than 24 hours after Catherine Carroll’s body was discovered, the main
investigator had concluded that Gregory Parsons had murdered his mother.
Commissioner Lamer found “the investigators were securely ensconced in the
tunnel.”® There was no critical analysis of the evidence. The hearsay statements
of the victim, despite the internal inconsistencies and complexity of the maker,
were accepted as reliable. Key witnesses were poorly interviewed, with the
police taking no, or few, notes. The police used heavy-handed tactics to influence
witnesses to give evidence favouring the police theory.”® The police regarded
Mr. Parsons’ demeanour as “suspicious.” Commissioner Lamer commented that
“to interpret meaningless ‘demeanour’ as proof of guilt is, rather, proof of tunnel
vision.”! He also identified “a common feature of tunnel vision” which “is to
treat innocuous evidence as incriminating and to exaggerate the significance

of marginally suspicious evidence.”* Contradictory evidence and important
evidence were ignored.

89  Lamer Inquiry Report, p. 79.
90 Ibid., pp. 110-123.

91 Ibid., p. 125.

92 Ibid., p. 123.



46

Fall 2011

Commissioner Lamer recommended the Royal Newfoundland Constabulary
consider incorporating into its policies the recommendations of the Morin
Inquiry regarding “note-taking, interviewing and statement-taking.” Developing
police standards for qualifications, “initial and ongoing training and criminal
investigation” were encouraged.”

Crown counsel, who was to provide legal advice to assist the investigators, may
have been too close to the investigation and did not perform the “challenge
function.” Crown counsel at trial also had this responsibility.

Commissioner Lamer found ... the DPP’s office demonstrated a Crown culture
that accepted and supported the police tunnel vision.”**

He recommended, among other things, establishing a “failsafe system” for critical
assessment of files, encouraging mentoring by experienced prosecutors with those
who are junior, providing clear guidelines to avoid tendering inherently unreliable
evidence, and developing and maintaining a “Crown culture that is sensitive to the
opportunities to avoid injustice as well as to obtain convictions.””

B. Randy Druken

Brenda Young was murdered in 1993. The police investigation occurred about
2 years after the investigation into the murder of Catherine Carroll. The lead
investigator concluded a short time after the murder that Randy Druken was
responsible. There was no critical assessment of the case by the police or the
prosecutor. Key witnesses were approached by the police to either change or
bolster their statements. This was a “clear reflection of tunnel vision.”® Tunnel
vision drove the investigation and led to mistakes in conducting the polygraph and
in using the results. The police and prosecutor shared the view that the murder
occurred in the kitchen, the body was moved into the living room and that a
clean-up occurred. There was no forensic evidence to support this theory. The
child witness had been manipulated by adults. Her story changed with subsequent
interviews. She eventually implicated Mr. Druken. The Commissioner
commented that “the vulnerability of children is increased when tunnel vision

is at play...”” He found the police had no oblique motive but were driven by
systemic forces. Tunnel vision was also exhibited by the prosecutor who led the
evidence of the jailhouse informant, Mr. X, despite knowing that Mr. X had failed
a polygraph test. Crown culture was responsible for accepting and advocating

93 Ibid., p. 327.
94 Ibid., p. 169.
95 Ibid., p. 328.
96  Ibid., p. 202.
97  Ibid., p. 235.
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the police tunnel vision. This continued when a stay of proceedings was filed
and then expired. The Crown was criticized for seeking “to prolong that tunnel
vision.”®

Commissioner Lamer recommended a new policy for prosecutors on the
termination of proceedings and that the recommendations with respect to jailhouse
informants contained in the Sophonow Inquiry Report be incorporated into the
Crown Policy Manual.

b) Inquiry into Pediatric Forensic Pathology in Ontario (2008)

Commissioner Goudge discussed the danger of “confirmation bias” as a result

of pre-autopsy communications between the police and forensic pathologist. He
said police officers must be equally vigilant against confirmation bias in their own
investigative work and even in casual unguarded conversations must objectively
present the evidence.

Specifically, he recommended:

Recommendation 75

The forensic pathologist should remain vigilant against confirmation bias or

being affected by extraneous considerations. This is best done through increased
professionalism and education, an enhanced awareness of the risks of confirmation
bias, the promotion of an evidence-based culture, complete transparency
concerning both what is communicated and what parts of it are relied upon by the
pathologist, and a cautious approach by the pathologist to the use of circumstantial
or non-pathology information.”

Recommendation 110

The police should be trained to be vigilant against confirmation bias in their
investigative work generally, and for pediatric forensic cases in particular. This
training is best accomplished through increased professionalism, an enhanced
awareness of the risks of confirmation bias, the promotion of an evidence-based
culture, and complete transparency regarding what is communicated between the
police and the forensic pathologist.'®

98 Ibid., p. 311
99 Goudge Inquiry Report, p. 605
100 7bid.,p. 616
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IV. LEGAL DEVELOPMENTS AND COMMENTARY

Robert J. Frater, in his article “The Seven Deadly Prosecutorial Sins,” opines

of prosecutorial autonomy that “despite the fact that the independence principle
remains significant, it has probably been eclipsed in importance at this moment

in time by a principle of accountability.”'®" Prosecutors are responsible for the
decisions they make and may be required to articulate the reasons for these
decisions. They are accountable, ultimately, to the public. This introspective look
is necessary and desirable. A Crown culture which focuses on winning runs the
risk of losing sight of its public responsibility, and will inevitably fall into tunnel
vision.

Tunnel vision is the antithesis of an open mind. It causes prosecutors to overreach
to save a weak case. But tunnel vision may also be present post-conviction. In
“Crown Culture and Wrongful Convictions: A Beginning,” Melvyn Green, a
former president of the Association in Defence of the Wrongly Convicted and
now a judge of the Ontario Court of Justice, concludes that the Crown’s power to
stay proceedings and its resistance to admitting mistakes may demonstrate tunnel
vision.'” He recommends that police and prosecutors admit errors and take such
measures to “identify and inoculate themselves against the risk of error” and
endorses implementing regular training for prosecutors and police on identifying
and eliminating tunnel vision.'®

“The Multiple Dimensions of Tunnel Vision in Criminal Cases” is one of the
most significant papers on this subject.!* Although the case studies discussed are
from the United States, they highlight the universal feature of this legal malady.
The paper identifies cognitive biases and institutional pressures as the sources

of tunnel vision and discusses numerous ways to correct its effects. Professors
Findley and Scott identify the psychological phenomenon of cognitive biases:
confirmation bias, hindsight bias, and outcome bias. These biases occur naturally
in our everyday living when we seek to affirm what we already thought was the
case (confirmation bias), look into the past with the belief that we “knew it all
along” (hindsight bias), or apply future knowledge into the past to evaluate the
quality of a decision (outcome bias). While acknowledging that tunnel vision is
“to an extent inevitable” it must be guarded against.

But the innateness of these cognitive biases and distortions does
not absolve actors in the criminal justice system from responsibility
to try to overcome tunnel vision; to the contrary, it demands that
we become aware of these cognitive processes and the tunnel

101  Frater, “Seven Deadly Prosecutorial Sins”, supra, pp. 221-222.

102 Green, “Crown Culture and Wrongful Convictions”, supra, pp. 270-271.
103 Ibid., pp. 272-273.

104  Findley and Scott, “Multiple Dimensions of Tunnel Vision”, supra.
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vision they produce, and that we search for ways to neutralize
them. Unfortunately, the criminal justice system fails to do that.
Rather both institutional pressures inherent in the adversary system
and explicit policy choices reinforce and exacerbate the natural
tendencies toward tunnel vision.'*

The adversary system creates institutional pressure “to win” and contributes to
tunnel vision. Police face public pressure to solve crimes quickly, an unrealistic
expectation that crimes will be solved, sheer volume of cases, and performance
evaluations based on minimal standards such as reasonable and probable
grounds.'” Prosecutors, too, can succumb to the desire to obtain a conviction.
They may be isolated from the entire investigative file and not see alternate police
theories which were discounted too quickly. Prosecutors may also think they are
serving the interests of justice.'"”’

Systemic choices can enforce tunnel vision. The Reid police interrogation
technique used by many forces is premised on the police theory that the suspect
can be broken down and will consequently confess. Evidentiary rules employed
at trial may prevent the admission of exculpatory evidence. The appellate process
may also place limitations on the ability of the wrongfully convicted to seek
redress.'%

Professors Findley and Scott recommended considering doctrinal reforms

to ensure legal rules allow evidence relevant to innocence.'” Education

and training for police and prosecutors “to place greater value on neutrality,
emphasizing the need to postpone judgment and to develop all the facts rather
than merely building a case against a suspect.”''? Judges as well as police

and prosecutors should be informed about the dangers of tunnel vision.'"
Improved procedures for collecting physical and testimonial evidence were also
suggested.''? Other recommendations included the factors to be considered

in selecting the investigative team, with emphasis on the crucial role of the
investigative supervisor, ensuring the prosecutors have access to the entire case
materials, employing multiple levels of case review, greater transparency, more
independence between the forensic labs and the police and prosecution services,
and external review panels.'"”

105  Ibid., p. 322.

106 Ibid., pp. 322-327.

107 Ibid., pp. 327-331.

108  Ibid., pp. 333-354.

109  Ibid., pp. 354-370.

110 Ibid., p. 372.

111 Ibid., pp. 374-375.

112 Ibid., pp. 375-380. This includes an explanation of the PEACE model (Preparation
and Planning, Engage and Explain, Account, Closure and Evaluate) which is a less coercive
investigative interviewing technique.

113 Ibid., pp. 380-396.
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Bruce MacFarlane, in his paper entitled “Wrongful Convictions: The Effect of
Tunnel Vision and Predisposing Circumstances in the Criminal Justice System,”
identifies tunnel vision as one of the two critical factors leading to wrongful
convictions. He found noble cause corruption and tunnel vision to be closely
linked. Once investigators think the suspect is the perpetrator, they may use
questionable methods to achieve their goals."* They become willfully blind at an
institutional or personal level, or both.!"> Societal demands, resource constraints,
emotional attachments, and the strength of the victims’ rights movement, all
contribute to institutional pressure on the police.!'® Similarly, prosecutors face
the pressure to convict, think they must “believe in their case,” are given only

the evidence implicating the accused, and forge close ties with the police.!"” The
importance of keeping an open mind and an institutionalized model for contrarian
thinking for police, prosecutors, and forensic pathology are recommended in this
review.!"

Early stage investigative review was advocated by Professor Christopher Sherrin
in his Comment on the 2005 Report.'”® In complex cases, before the decision has
been made to focus on a particular suspect, he recommends an independent person
review the material gathered by the police. He suggests that this person could be
a prosecutor or even someone with investigatory experience who works within the
police agency but is detached from the investigation.'?°

Canadian courts have also commented on confirmation bias or tunnel vision. The
Manitoba Court of Appeal'?! discussed the approach taken by Commissioner
Goudge which promotes objectivity in pediatric forensic pathology. The

appellant had argued that the forensic pathologist was “thinking dirty,” thus
demonstrating confirmation bias and presuming abuse. The Court, however,
rejected this argument and found that the forensic evidence and the autopsy

report had considered the possibilities which had been raised by counsel and were
transparent in their findings. In the Supreme Court of Canada, Mr. Justice Binnie
has expressed his concern over the “growing platoon of the wrongfully convicted”
which stems from police tunnel vision and flawed investigations.'*

114  McFarlane, “Wrongful Convictions: The Effect of Tunnel Vision,” supra, pp. 23-24.
115 Ibid, p. 31.

116  Ibid., pp. 45-51.

117  Ibid., pp. 51-55.

118  Ibid., pp. 58-66.

119 Criminal Law Quarterly [Vol. 52,2007] at p. 172.

120 Ibid., p. 174.

121 Rv. Thomas, 2010 MBCA 91.

122 Rv. Sinclair, 2010 SCC 35, [2010] S.C.J. No. 35.
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V. STATUS OF RECOMMENDATIONS

Across the country, all prosecution services have policies which clearly articulate
the role of the Crown and the importance of on-going critical assessment of cases
to prevent tunnel vision.

For example, Newfoundland and Labrador prosecutors have a new policy manual
which incorporates the recommendations of the Lamer Inquiry Report. This
Guide Book of Policies and Procedures for the Conduct of Criminal Prosecutions
in Newfoundland and Labrador devotes an entire chapter to the “Duties and
Responsibilities of Crown Attorneys.” It reminds prosecutors that they have a
duty to be fair “by carefully guarding against the possibility of being afflicted by
‘tunnel vision’ and of practicing ‘overzealousness’ or ‘overreaching advocacy’
through close identification with the investigative agency and/or victim, or
through pressure by the media and/or special interest groups or to ‘shore up’ a
weak case.”'® Critical assessment of charges, the role of the prosecutor, and the
relationship between the police and the prosecutor are emphasized. A stay of
proceedings is never permitted to expire without the prosecutor taking action to
either terminate the proceedings or to continue with the prosecution.

The policy manual for the Public Prosecution Service of Canada, known as the
Deskbook, was revised after the release of the 2005 Report in keeping with the
Report’s recommendations. Several Deskbook chapters now include specific
guidance to federal prosecutors aimed at the prevention of wrongful convictions.
For example, in the chapter concerning The Duties and Responsibilities of
Crown Counsel,'?* federal prosecutors are reminded to remain attuned to the
factors that can lead to wrongful convictions, such as false confessions and
mistaken eyewitness identification. The chapter also advises prosecutors that
tunnel vision has been identified as a leading cause of wrongful convictions and
warns prosecutors to zealously guard against the possibility of being afflicted

by it through close identification with the investigative agency and/or victim,

or through pressure from the media and/or special interest groups. Federal
prosecutors are also advised to remain open to alternative theories of the case
advanced by the defence. Similar advice is included in other chapters, such as the
chapters concerning The Relationship between Crown Counsel and the Police, '
and The Decision to Prosecute.'”® For example, the former chapter warns
Crown Counsel that, in assessing the strength of the case at the end of the police
investigation, they must guard against the possibility that they have fallen victim
to tunnel vision and, for example, have lost the ability to conduct an objective
assessment of the case through contact with the investigative agency.

123 Chapter 6-6, http://www.justice.gov.nl.ca/just/prosecutions/pp_guide book.pdf.

124 http://www.ppsc-sppc.gc.ca/eng/fps-sfp/fpd/index.html, Chapter 9. It is important to note
that the Deskbook was under major revision at the time of the writing of this report.

125  Ibid., Chapter 11.

126  Ibid., Chapter 15.
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The new PPSC Deskbook will include a separate chapter concerning the
Prevention of Wrongful Convictions.

In British Columbia, Crown Counsel have the responsibility to make a charge

assessment decision which determines whether or not a prosecution will proceed.

The charge assessment standard continues to apply throughout the prosecution.

Prosecutors in Quebec follow a specific directive which requires them to keep
an open mind after they have been granted the authority to proceed with a
prosecution. They must re-evaluate all new facts to determine whether there is
sufficient evidence to continue with the prosecution.

Alberta’s Policy The Decision to Prosecute Policy reminds prosecutors that
consultation is critical:

Consultation, including the seeking out of second opinions and
discussions regarding legal, practical and advocacy strategies,
can be an important aspect of prosecutorial decision-making.
Such consultation can, for example, help Crown prosecutors
avoid succumbing to so-called tunnel vision. While consultation
may not be necessary or appropriate for every case, or even for
every serious case, the responsible exercise of prosecutorial
discretion, including deciding whether to prosecute, often requires
consultation with colleagues uninvolved in the prosecution of the
case, with superiors and/or with investigators. Indeed, in cases
involving the most serious of offences -- particularly homicides
-- and those involving novel arguments or unusual circumstances,
consultation with colleagues uninvolved in the prosecution of the
case may be critical to the decision to proceed (or not) with the
prosecution. In respect of such cases, this consultation ought to
take place early on in the process, but no later than on completion
of a preliminary inquiry.

Most Canadian police forces now use the Major Case Management (MCM)
methodology for managing major investigations. The process provides structure,
accountability mechanisms, clearly defined goals/objectives, defined procedures,
consistency, and efficient use of available resources.
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The development of the model has arisen, in part, as a result of many of the
miscarriage of justices that have occurred due to failed investigations. Errors

in the management, structure and leadership of these cases have contributed to
the failures. As a result, MCM has been used in Canadian police forces as a
methodology for planning, organizing, structuring and leading major cases to
varying degrees. The goal of MCM is to ethically and lawfully conduct complete,
competent and high quality investigations which support successful prosecutions.

The role of the Devil’s Advocate or Contrarian is included in the MCM model
when the Command Triangle conducts brainstorming sessions and investigational
briefings. This “role” can be assigned to any one person or it can be a mindset for
the investigative team. The main purpose for this role is to prevent or attempt to
prevent tunnel vision from occurring in an investigation by using critical thinking
skills.

The Canadian Police College, which provides advanced and specialized
professional development, training and education to law enforcement officers
from across Canada, offers a Major Case Management-Team Commander training
course. It has a full day-long segment on strategic decision making, using critical
thinking skills to assist future Team Commanders in recognizing the onset of
tunnel vision.

VI. DISCUSSION OF RECOMMENDATIONS

Tunnel vision can be treated once it is accepted that it exists. A police or Crown
culture which refuses to acknowledge that it can be infected loses sight of its
ultimate goal and perpetuates this error. Education sessions which emphasize the
role of these two justice system participants lay the foundation for building strong
and healthy organizations. Interaction between the police and prosecutors should
be carefully understood. Prosecutors must play the challenge function. This can
be done in various ways in the pre-and post-charge assessment of the case. The
police, during the investigatory phase, must establish a process to ensure that all
of the evidence gathered is considered and not discarded prematurely. In major
investigations, an experienced and detached police officer and/or a prosecutor
could be tasked with sifting through the investigative materials and providing
advice and direction to the investigative team to ensure all leads are being
pursued. Evidence should be obtained in a manner consistent with the search for
the truth. Prosecutors must continuously critically assess the prosecution once
the charge has been laid. This responsibility continues where an appeal has been
filed.
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Understanding that nature predisposes us, through cognitive biases, to be affected
by tunnel vision should make us more vigilant. Institutional pressures also make
us more susceptible to be trapped within the tunnel. It is imperative that through
educational awareness, police and prosecutors understand the nature and causes
of tunnel vision so they can take preventative measures to avoid its deleterious
effects.

VII. SUMMARY OF RECOMMENDATIONS

While the 2005 Report’s recommendations remain valid, the Subcommittee
recommends slight refinements as follows:

1.

Crown policies on the role of the Crown should emphasize the quasi-
judicial nature of the position and the inherent danger of adopting the
viewpoints or enthusiasm of others without thorough analysis. Policies
should encourage prosecutors to remain open to alternate theories proffered
by defence counsel or other credible parties.

Where geography and resources permit, jurisdictions should consider
implementing a best practice whereby a prosecutor who had significant pre-
charge involvement is replaced by another prosecutor to maintain carriage
of the file post-charge.

In jurisdictions without pre-charge screening, charges should be reviewed
by prosecutors as soon as practicable and an ongoing critical assessment
must be made.

Second opinions and case reviews should be available in all areas.

Internal organizational accountability should be clearly defined and
understood. Prosecutors must understand their role in each prosecution and
the respective role of their supervisors.

A Crown culture which encourages discussion and contrarian thinking
should be cultivated in Crown Law offices.

Law enforcement agencies and prosecutors play complementary roles in the
criminal process. While they both enjoy institutional independence at their

respective stage of the process, it does not preclude cooperation and mutual
assistance to strive for justice.

Training for prosecutors and police on the prevalence and prevention of
tunnel vision should be implemented. Prosecutors and police should have a
clear understanding of each other’s role in the criminal justice system.
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CHAPTER 5 - EYEWITNESS IDENTIFICATION
AND TESTIMONY

I. INTRODUCTION

Eyewitness identification is a critical tool for investigating and prosecuting
criminals. This type of evidence is among the most persuasive testimony that
can be used in a courtroom. A positive identification of an accused in court is an
essential element for any successful prosecution. It is powerful and compelling
evidence often given by confident and positive witnesses. It allows a police
agency the opportunity to focus its attention and efforts on a specific suspect.

However, we know that mistakes have happened. Well-meaning, honest and
credible people can and have been wrong and the consequences have been
devastating — an innocent person is wrongly targeted and wrongly convicted while
the real perpetrator freely walks the streets.

Eyewitness misidentification has long been regarded as the leading, if not
overwhelming, cause of a wrongful conviction.'?’ In R. v. Hanemaayer, Mr.
Justice Marc Rosenberg, speaking on behalf of the unanimous Ontario Court of
Appeal, commented on “how flawed identification procedures can contribute to
miscarriages of justice and the importance of taking great care in conducting those
procedures.”?

A 2008 study by the United States-based Innocence Project of 250 post-conviction
DNA exonerations found that a staggering 75% of those wrongfully convicted
involved erroneous eyewitness identification.!'?

Eyewitness misidentification can set in motion a chain of
irrevocable errors from the police precinct to the courtroom —
deterring police officers from discovering the real perpetrator,
raising criminal charges against an innocent person, and
compelling the jury toward a guilty verdict. It is the criminal
justice system’s responsibility to help eyewitnesses make the most
accurate identification possible. Eyewitnesses, law enforcement

127  R. v. Hanemaayer, (2008) 234 C.C.C. (3d) 3 (Ont. C.A.).

128  Ibid, at para. 29. The Hanemaayer decision is discussed in greater detail later in this report.
129  The Innocence Project, “Reevaluating Lineups: Why Witnesses Make Mistakes and How to
Reduce the Chance of a Misidentification ” (July 2009) Benjamin Cardozo School of Law.
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and the public at large, will benefit from identification procedures
that are designed according to scientific research and conducted
consistently nationwide.'*°

While some commentators have suggested the issue is not as prevalent in Canada
because of safeguards built in to our trial system,! it has been universally
accepted that the inherent frailties of eyewitness identification have been a real
and substantial cause of wrongful convictions.

As Mr. Justice David Doherty of the Ontario Court of Appeal has stated:

[T]he spectre of erroneous convictions based on honest and
convincing but mistaken eyewitness identification haunts the
criminal law.'??

I1. 2005 RECOMMENDATIONS

1. The following are reasonable standards and practices that should be
implemented and integrated by all police agencies:

a) If possible, an officer who is independent of the investigation should be
in charge of the lineup or photospread. This officer should not know who
the suspect is to avoid the possibility of inadvertent hints or reactions
that could lead the witness before the identification takes place, or
increase the witness’s degree of confidence afterward.

b) The witness should be advised that the actual perpetrator may not be in
the lineup or photospread, and therefore the witness should not feel that
they must make an identification.

c) The suspect should not stand out in the lineup or photospread as being
different from the others, based on the eyewitness’s previous description
of the perpetrator, or based on other factors that would draw extra
attention to the suspect.

d) All of the witness’s comments and statements made during the lineup or
photospread viewing should be recorded verbatim, either in writing or if

feasible and practical, by audio or videotaping.

e) If the identification process occurs on police premises, reasonable steps

130  [bid., atp. 25

131  Lee Steusser, “Experts on Eyewitness Identification: I just don’t see it” (2006) 31 Man.
L.J. 543.

132 R. v. Quercia (1990), 60 C.C.C. (3d) 380 (Ont. C.A.) at 389
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2

should be taken to remove the witness on completion of the lineup
to prevent any potential feedback by other officers involved in the
investigation and cross contamination by contact with other witnesses.

Show-ups'* should be used only in rare circumstances, such as when the
suspect is apprehended near the crime scene shortly after the event.

A photospread should be provided sequentially, and not as a package,
thus preventing ‘relative judgments’.

2. For prosecutors, the following practical suggestions should be considered:

a)

b)

d)

Assume the identity of the accused is always at issue unless the defence
specifically admits it on the record. Timely preparation and a critical
review of all of the available identification evidence, including the
manner in which it was obtained, is required as it will affect the conduct
and quality of the trial.

Allow the witness a reasonable opportunity to review all previously
given statements and confirm that the statements were accurate and a
true reflection of their observations at the time. Carefully canvass the full
range of the indicia of the identification, including any distinguishing
features that augment this evidence. Remember that it is the collective
impact of all of the evidence that will be considered in support of a
conviction. Defects in one witness’s identification can be overcome by
the consideration of other evidence.

Never interview witnesses collectively. Never prompt or coach a witness
by offering clues or hints about the identity of the accused in court. Do
not condone or participate in a “show-up” lineup. Never show a witness
an isolated photograph or image of an accused during the interview.

When meeting with witnesses in serious cases, it is wise, if it is feasible
and practical, to have a third party present to ensure there is no later
disagreement about what took place at the meeting.

Never tell a witness that they are right or wrong in their identification.

Remember that disclosure is a continuing obligation. All inculpatory
and exculpatory evidence must be disclosed to the defence in a timely
fashion. In the event that a witness materially changes their original
statement, by offering more or recanting previously given information
during an interview, the defence must be told. In these circumstances,

133 A ‘show-up’ is the act of presenting a solitary suspect in person to the witness, at some point
in the pre-trial investigation, for identification - for example, inviting a witness to attend a court
hearing where the accused is appearing in person and then asking if the witness recognizes the

individual.
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it would be prudent to enlist the services of a police officer to record a
further statement in writing setting out these material changes.

g) Always lead evidence of the history of the identification. It is vitally
important that the trier of fact not only be told of the identification but
all the circumstances involved in obtaining it, e.g. the composition of the
photospread.

h) Be wary of prosecutions based on weak single-witness identification.
While not required by law to secure a conviction, ascertain whether
there is any corroboration of an eyewitness’s identification in order to
overcome any deficiencies in the quality of that evidence.

3. The use of expert evidence on the frailties of eyewitness identification is
redundant and unnecessary in the fact-finding process. A proper charge
and caution by the trial judge can best deal with the inherent dangers of
identification evidence.

4. Workshops on proper interviewing should be incorporated in regular and
ongoing training sessions for police and prosecutors.

5. Presentations on the perils of eyewitness misidentifications should be
incorporated in regular and ongoing training sessions for police and
prosecutors.

The purpose of the recommendations was to reinforce the need to be diligent and

vigilant in preserving the integrity of the identification process. Furthermore, they
would also serve as a constant reminder of the potential abuse by otherwise faulty
or tainted eyewitness testimony should the mandated safeguards be relaxed.

I11. CANADIAN COMMISSIONS OF INQUIRY SINCE
2005

None of the inquiries since 2005 have dealt specifically with the problem of
eyewitness identification.

IV. LEGAL DEVELOPMENTS AND COMMENTARY

The need for a direction warning the jury of any specific weaknesses in the
evidence, particularly when dealing with identification evidence, has long been
recognized.!**

134 R.v. Turnbull, [1976] 3 All E.R. 549 (Eng. C.A.); see also R. v. Baltovich, (2004) 191
C.C.C. (3d) 289 (Ont. C.A.).
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Where the prosecution’s case depends substantially on the accuracy of eyewitness
identification evidence, a trial judge must instruct jurors about the need for them
to be cautious in dealing with eyewitness testimony. The charge must deal with
the inherent frailties of eyewitness identification due to the unreliability of human
observation and recollection. The trial judge should explain to the jury the myriad
factors that can affect the reliability of eyewitness identification testimony given
by perfectly honest witnesses and remind jurors that mistaken identifications
have been responsible for miscarriages of justice because persons who have

been mistakenly identified by one or more honest witnesses have been wrongly
convicted.

In R. v. Candir,”’ Mr. Justice David Watt of the Ontario Court of Appeal dealt
with the issue of when a more specific instruction to the jury on eyewitness
identification was mandated:

Sometimes a general warning about the risks of error inherent in
eyewitness identification testimony will be sufficient to caution
jurors about reliance upon it. In other instances, more detailed and
specific instructions will be required because of specific frailties
that emerge as the witnesses are questioned at trial. Trial judges
have considerable latitude in deciding how best to apprise the

jurors about the frailties of eyewitness identification testimony.'3¢

Examples of specific frailties that require specific instruction include:

- In-dock identifications;'’

- Voice identification;'3®

- Photospread line-ups;'*

- Post-hypnosis evidence of identification;'*

- Dissimilarities between the description provided by the witness and the
appearance of the accused - resemblance vs. identification.'*!

How far should these general or specific cautions go? In R. v. Sokolov,# Mr.
Justice Melvyn Green of the Ontario Court of Justice, noting “eyewitness
misidentification is probably the greatest single cause of factually wrongful
convictions,” stated:
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